THE TWELFTH YEAR OF THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE * 


By O. Hupson 
Bemis Professor of International Law, Harvard Law School 


The twelfth year of the Permanent Court of International Justice has not 
been marked by a large number of judgments and opinions, but in the Eastern 
Greenland Case the Court had the greatest triumph which it has achieved 
down to this time. During the year 1933, the Court was in session for 
178 days. The 26th session of the Court, which had begun on October 14, 
1932 and in which a recess was taken on December 16, 1932, was resumed on 
January 16, 1933, and continued until April 5, 1933. The 27th session, the 
ordinary annual session, began on February 1 and continued until April 19, 
1933. The 28th session was held from May 10 to May 16, and the 29th session 
from July 10 to July 29, 1933. The 30th session began on October 20, 1933, 
and continued until December 15, 1933. 

On January 26, 1933, the Court gave an order terminating proceedings in 
the case concerning the delimitation of the territorial waters between the 
Island of Castellorizo and the Coasts of Anatolia. On February 4, 1933, an 
order was issued concerning the preliminary objection by Poland in the case 
relating to the Administration of the Prince von Pless. On April 5, 1933, the 
Court gave its judgment (the 20th) in the Eastern Greenland Case, with which 
it had been occupied for almost six months. On May 11, 1933, an order was 
issued concerning the German Government’s request for interim protection 
in the case concerning the Administration of the Prince von Pless. On May 11 
and 12, 1933, orders were issued terminating proceedings in the case concern- 
ing the Legal Status of Southeastern Greenland and in two cases with refer- 
ence to appeals from certain judgments of the Czechoslovak-Hungarian 
Mixed Arbitral Tribunal. On July 29, 1933, an order was issued dismissing 
the German Government’s request for interim protection in the case concern- 
ing Polish Agrarian Reform and the German Minority. On December 2, 
1933, two orders were issued declaring the termination of proceedings in the 
case relating to the Administration of the Prince von Pless and in the case re- 
lating to the Polish Agrarian Reform and the German Minority. On Decem- 
ber 15, 1933, judgment (the 21st) was given in the case relating to the Royal 
Hungarian Peter Pazmany University. No advisory opinion was given dur- 
ing the year, though three such opinions were given during 1932. 

At the end of the year, one case was pending on the docket of the Court, the 
French-Greek Lighthouses Case. 

* This is the twelfth in the series of annual articles on the work of the Court, begun by the 
writer in this JourNAL, Vol. 17 (1923), p. 15.—Eb. 
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TERRITORIAL WATERS BETWEEN CASTELLORIZO AND ANATOLIA 


By a special agreement signed at Ankara on May 30, 1929, the Italian 
and Turkish Governments submitted to the Court certain questions which 
had arisen in connection with the delimitation of the territorial waters be- 
tween the Island of Castellorizo and the coasts of Anatolia. The agreement 
was notified to the Court by Turkey on November 18, 1931, following the 
exchange of ratifications on August 3, 1931; at the same time, a declaration 
was made by Turkey, which was not then a member of the League of Nations, 
accepting the jurisdiction of the Court. Time limits for the written pro- 
ceedings were fixed and several times extended; * the latest time limit was 
to expire on January 3, 1933. On that date, the two governments informed 
the Court of their intention to discontinue the proceedings, in consequence of 
a convention which they had concluded at Ankara on January 4, 1932.4 On 
January 26, 1933, the Court issued an order ® recording the mutual agree- 
ment of the parties to discontinue the proceedings, and declaring the proceed- 
ings to be terminated. 


THE ADMINISTRATION OF THE PRINCE VON PLESS 


By an application dated May 18, 1932, the German Government instituted 
a proceeding against Poland, founded upon an alleged violation of certain 
provisions of the convention concerning Upper Silesia, signed at Geneva, 
May 15, 1922, in regard to the administration of the Prince von Pless, a Polish 
national belonging to the German minority in Polish Upper Silesia. The 
Court was asked to give judgment that the Polish Government’s attitude to- 
ward the Pless Administration in the matter of income taxes for the fiscal years 
1925-1930 was contrary to Articles 67 and 68 of the Geneva Convention; that 
an indemnity was due to Prince von Pless for the resulting damage; and that 
the Pless Administration “enjoys full liberty to appoint its employees and 
workmen, regardless of race and language.” After the filing of the German 
case, a preliminary countercase was filed on behalf of the Polish Government, 
raising a preliminary objection to the application and asking the Court to 
declare the application “inadmissible.” Arguments on the preliminary objec- 
tion were heard by the Court, November 7-11, 1932. 

On February 4, 1933, the Court gave an order ® by which the preliminary 
objection was joined to the merits in order that the Court might “pass upon 


1 For the text of the agreement, see Series C, No. 61, p. 10. 

2 Series C, No. 61, p. 9. The Turkish representative declared “in conformity with the 
provisions of paragraph 2 of Article 35 of the Rules of Court”’ that the jurisdiction of the 
Court was accepted for the particular case. The requirement in the resolution adopted by 
the Council of the League of Nations on May 17, 1922, is slightly different, but as the text 
of that resolution was annexed to paragraph 2 of Art. 35 of the Rules, the declaration was 
not inadequate. 

8 By orders of Nov. 30, 1931, March 8, 1932, and June 23, 1932. Series C, No. 61, p. 33 ff. 

4 Registered with the Secretariat of the League of Nations, No. 3191, May 24, 1933. 

5 Series A/B, No. 51. 6 Series A/B, No. 52. 
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the objection and, if the latter is overruled, upon the merits, by means of a 
single judgment”; and by which the Court raised proprio motu “the question 
whether it has jurisdiction to entertain a claim for an indemnity put forward 
by a State, in its capacity as a Member of the Council [of the League of Na- 
tions], on the basis of Article 72, paragraph 3, of the Geneva Convention, on 
behalf of a national of the respondent State who is a member of a minority.” 
It was the Polish Government’s contention that there was no difference of 
opinion within the meaning of Article 72, paragraph 3, of the Geneva Conven- 
tion on which the German application was based. A question of jurisdiction 
was thus raised, and this question was connected with the question of jurisdic- 
tion which the Court felt bound to raise proprio motu; as the latter question 
concerned the merits of the case, the Court was unwilling to pass upon the 
matter of jurisdiction until the case could be argued on the merits. The 
Polish Government also contended that Prince von Pless had not exhausted 
the means of redress open to him under Polish law, while the German Govern- 
ment contended that the rule as to the exhaustion of local remedies did not 
apply in this case; the Court found it unnecessary to pass upon this principle 
in its order, for in any event it would be an advantage to the Court to be 
acquainted with the final decisions of the Supreme Polish Administrative 
Tribunal before which appeals by the Prince von Pless were pending. The 
further proceedings in the case were arranged so as to make this possible, 
though the privilege was reserved to Germany to contend that the final deci- 
sions of the Supreme Polish Administrative Tribunal were unwarrantably 
delayed. 

On May 3, 1933, the German Agent requested the Court “to indicate to the 
Polish Government, as an interim measure of protection, pending the delivery 
of the judgment upon the application of May 18, 1932, that it should abstain 
from any measure of constraint in respect of the property of the Prince von 
Pless, on account of income tax.” It was alleged in support of the request 
that summonses had been issued on April 20, 1933, for the payment by Prince 
von Pless of income taxes for several years, accompanied by a threat of meas- 
ures of constraint which would “irremediably prejudice the rights and inter- 
ests forming the subject of the dispute.” The Court was convoked to deal 
with this request and to hear the observations of the parties, for May 10, 
1933.7 Before that date, the Polish Government declared to the Court that 
the summonses complained of had been issued by oversight, that the warrant 
of measures of constraint had been annulled, and that all measures of 
constraint would be suspended pending the final decision by the Court; the 
German Agent then expressed his government’s agreement with the course 

7In addition to his convocation of the Court, the President telegraphed to the Polish 
Minister for Foreign Affairs, “suggesting to him the desirability of considering the possibility 
of suspending any contemplated measures of constraint directed against the Prince von Pless 
pending the meeting of the Court and pending its decision” on the German application. 


Series E, No. 9, p. 165, note. In other words, the President felt it to be his duty to exercise 
a conciliatory function in the circumstances. 
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adopted by the Polish Government, and requested the Court to take note of the 
agreement reached. On May 11, 1933, the Court gave an order ® in which it 
took note of the Polish Government’s action and declaration and of the Ger- 
man Government’s agreement to the latter, and declared that the German 
request had “ceased to have any object.” 

On June 29, 1933, the Polish Government requested an extension of the date 
previously fixed for the presentation of the Polish counter-case on the merits, 
in view of the proceedings pending in the Polish Supreme Administrative 
Tribunal relating to the income tax of the Prince von Pless for the year 1930; 
on July 4, 1933, the Acting President of the Court issued an order ® extending 
and fixing definitively the time limits for the written proceedings, the last of 
which was to expire on February 28, 1934. 

On October 27, 1933, a few days after the announcement of Germany’s 
withdrawal from membership in the League of Nations, the Court received a 
communication from the German Minister at The Hague stating that the 
German Government did not intend to proceed with this suit. This com- 
munication having been brought to the attention of the Polish agent, he de- 
clared on November 15, 1933, that the Polish Government had no objection 
to discontinuing the proceedings and that it requested the Court “officially to 
record the fact.” On December 2, 1933, the Court issued an order !° noting 
the German communication, placing on record the Polish declaration, and 
declaring the proceedings to be terminated. 


LEGAL STATUS OF EASTERN GREENLAND 


On July 10, 1931, the Norwegian Government published a royal proclama- 
tion declaring that it had proceeded to occupy certain territories in Eastern 
Greenland. These territories had been claimed by Denmark, and on July 
12, 1931, the Danish Government filed with the Registry of the Court an 
application instituting proceedings against Norway; both states are parties 
to the “optional clause” annexed to the Statute of the Court, and had therefore 
accepted the Court’s obligatory jurisdiction under Article 36, paragraph 2, of 
the Statute. Norway did not at any time contest the jurisdiction of the 
Court. Each of the parties appointed a judge ad hoc, and each selected to act 
in this capacity a diplomat in active service; M. Vogt, Minister at London, 
was designated by Norway, and M. Zahle, Minister at Berlin, by Denmark." 
The time limits for the written proceedings were fixed in accordance with a pro- 
posal by the parties, but an extension was necessary, and the last time limit 
expired on October 14, 1932. The oral hearings began on November 21, 1932, 
and were not concluded until February 7, 1933, no fewer than forty-eight 

Series A/B, No. 54. 

* Series A/B, No. 57. The publication of this order in the A/B series seems to be a 
departure. 

10 Series A/B, No. 59. 


11 On a previous occasion, doubt had been expressed as to the propriety of such appoint- 
ments of diplomats in active service. Series C, No. 16-III, p. 811. 
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sittings being devoted tothem. The Danish Government was represented by 
M. Steglich-Petersen as agent, M. Boeg as advocate, M. Gustav Rasmussen 
as deputy advocate, and by Prof. Charles de Visscher as advocate and coun- 
sel; the Norwegian Government was represented by MM. Per Rygh and Arne 
Lunde, as agents and counsel, and by Prof. Gilbert Gidel as counsel and advo- 
cate. The Danish Government sought judgment that the Norwegian proc- 
lamation of July 10, 1931, and any steps taken in connection with it, con- 
stituted a violation of the existing legal situation and were consequently 
unlawful and invalid, and that Norway should bear the costs incurred by 
Denmark in the case. The Norwegian Government asked that the Danish 
submissions be rejected and that judgment be given that Denmark had no 
sovereignty over Erik Raudes Land, that such sovereignty had been acquired 
by Norway, and that Denmark should bear Norway’s costs. 

The Court’s judgment was given on April 5, 1933.12. After describing the 
character of the territory in dispute, the Court reviews the history of Green- 
land from the time of its discovery about the year 900 A.D. The earliest set- 
tlements, which were for a time independent and later became tributary to the 
Kingdom of Norway, had disappeared before the year 1500. While Norway 
and Denmark were united under the same crown from 1380 to 1814, Green- 
land may be regarded to have been a dependency of the crown. During this 
period various spasmodic connections were maintained with the territory, 
though they became somewhat closer in the 18th century. At the close of the 
Napoleonic Era, Norway was ceded to Sweden by the Treaty of Kiel of Janu- 
ary 14, 1814,!* but Greenland was expressly excluded in this cession. During 
the 19th century, various Danish expeditions visited the disputed territory, 
and various concessions were granted by the Danish Government; this activ- 
ity was continued in the present century. Moreover, in concluding commer- 
cial treaties, “Greenland” was habitually excluded by Denmark. Norwegian 
activities in the disputed territory were less extensive; several Norwegian 
expeditions visited the territory during the earlier years of this century, and 
a wireless station was established. 

When Denmark ceded the Virgin Islands to the United States in 1916, a 
declaration was given on behalf of the United States that no objection would 
be made to Denmark’s extending its political and economic interests to the 
whole of Greenland.1* In 1919, following the opening of the Spitzbergen 
question at Paris, the Danish Government sought the Norwegian Govern- 
ment’s assurance that such an extension would not be objected to; on July 22, 
1919, M. Ihlen, Minister for Foreign Affairs of Norway, made an oral state- 
ment to the Danish Minister to the effect “that the Norwegian Government 

12 Series A/B, No. 53. See the comment by Charles Cheney Hyde, in this Journat, Vol. 
27 (1933), p. 732. 

13] British and Foreign State Papers, p. 194. 

14 For the text of Mr. Lansing’s declaration of Aug. 4, 1916, see 3 United States Treaties 
and Conventions, p. 2564; U. S. Foreign Relations, 1917, p. 700; this Journat, Supplement, 
Vol. 11 (1917), p. 59. 
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would not make any difficulties in the settlement of this question.” This 
statement, referred to as the “Ihlen declaration,” was minuted at the time on 
both sides. Other governments were then approached by Denmark, and their 
replies were not unfavorable. Later, however, the Norwegian Government 
was unwilling to give the desired assurances. On May 10, 1921, a Danish 
decree stated that trading, mission and hunting stations having been estab- 
lished on the east and west coasts of Greenland, “the whole of that country is 
henceforth linked up with Danish colonies and stations under the authority 
of the Danish Administration in Greenland.” Further negotiations between 
Denmark and Norway in 1923 and 1924 led to the signature of a convention 
on Eastern Greenland on July 9, 1924, but this convention did not settle the 
principal question of difference, and it was agreed at the time that the rights of 
the parties were “in no way prejudiced, renounced or forfeited thereby.” 1° 
For some years, the matter was dormant; but in 1930, the promulgation by 
Denmark of a “three-years’ plan” of scientific research in the central part of 
Eastern Greenland led to active negotiations, in the course of which both 
parties seem to have agreed in principle on reference to the Court, but they 
could not agree upon the terms of a compromis. 

Denmark first contended that Danish sovereignty over Greenland had been 
continuously and peacefully exercised for a long period of time, without being 
contested by any state until the present dispute arose; Norway contended, in 
reply, that the disputed territory was terra nullius, and that Danish sover- 
eignty was limited to the Danish colonies in Greenland. The Court empha- 
sized that the critical date was July 10,1931. It was laid down that “a claim 
to sovereignty based not upon some particular act or title such as a treaty of 
cession but upon continued display of authority, involves two elements each 
of which must be shown to exist: the intention and the will to act as sovereign, 
and some actual exercise or display of such authority.” Until 1921, no state 
disputed the Danish claim to sovereignty, and until 1931 sovereignty was not 
claimed over Greenland by any state other than Denmark. After a review of 
the history, the Court reached the conclusion that “bearing in mind the 
absence of any claim to sovereignty by another Power, and the Arctic and 
inaccessible character of the uncolonized parts of the country, the King of 
Denmark and Norway displayed during the period” from 1721 to 1814, “his 
authority to an extent sufficient to give his country a valid claim to sover- 
eignty, and that his rights were not limited to the colonized area.” After the 
Treaty of Kiel in 1814, “what had been a Norwegian possession remained with 
the King of Denmark and became for the future a Danish possession.” In 
view of the treaties made by Denmark, the Danish legislation and the conces- 
sions granted during the period from 1814 to 1915, Denmark must be regarded 
as having displayed authority over the uncolonized part of the country “to a 
degree sufficient to confer a valid title to sovereignty.” Nothing in the over- 
tures made to various states from 1915 to 1921 constituted an admission that 


46 For the text, see 27 League of Nations Treaty Series, p. 203. 
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Denmark did not have sovereignty. Even if the period from 1921 to 1931 be 
“taken by itself and without reference to the preceding periods,” it was con- 
cluded that “during this time Denmark regarded herself as possessing sover- 
eignty over all Greenland and displayed and exercised her sovereign rights.” 
Hence the Court found that on July 10, 1931, Denmark “possessed a valid title 
to the sovereignty over Greenland,” and held the Norwegian occupation to be 
“illegal and invalid.” 

Denmark also contended that “Norway had given certain undertakings 
which recognized Danish sovereignty over all Greenland.” Examining this 
contention, the Court first held that when the union between Denmark and 
Norway was dissolved, Norway undertook not to dispute Danish sovereignty. 
This undertaking culminated in Article 9 of the convention of September 1, 
1819; 1° it was reaffirmed in later bilateral and multilateral agreements. The 
Ihlen declaration of July 22, 1919, did not constitute a definitive recognition 
of Danish sovereignty, but it did constitute an engagement obliging Nor- 
way to refrain from contesting Danish sovereignty over Greenland as a whole, 
and a fortior: to refrain from occupying any part of Greenland. “A reply of 
this nature given by the Minister for Foreign Affairs on behalf of his Govern- 
ment in response to a request by the diplomatic representative of a foreign 
Power, in regard to a question falling within his province, is binding upon the 
country to which the Minister belongs.” 1* The point is also made by the 
Court, though it might have been put more clearly, that in Denmark’s view 
this declaration was not unconnected with the Spitzbergen question, as to 
which claims were later made by Norway and not opposed by Denmark. But 
the Court refused to accept Denmark’s contention that the convention of 
July 9, 1924, excluded any right on the part of Norway to occupy a part of 
Greenland; neither party could derive support for its fundamental standpoint 
from that convention. 

The judgment of the Court, adopted by twelve votes to two, was that the 
Norwegian declaration of occupation, of July 10, 1931, constituted “a viola- 
tion of the existing legal situation” and was consequently “unlawful and in- 
valid.” Neither party was awarded its costs, however. Judges Schiicking 
and Wang, in observations appended to the judgment, made reservations on 
certain points, but did not disagree with the Court’s conclusions. Judge 
Anzilotti’s dissenting opinion is chiefly of interest for his observations on the 
Ihlen declaration. He found no rule of international law “requiring that 
agreements of this kind must necessarily be in writing, in order to be valid.” 
The “question whether Norwegian constitutional law authorized the Minister 
for Foreign Affairs to make the declaration,” he thought, “does not concern 
the Danish Government,” as it was M. Ihlen’s duty to refrain from giving his 
reply until he had obtained any assent that might be requisite under the Nor- 


16 7 British and Foreign State Papers, p. 294. 
17 See James W. Garner, “The international binding force of unilateral oral obligations,’’ 
this JouRNAL, Vol. 27 (1933), p. 493. 
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wegian laws.1® Judge Anzilotti was of the opinion that a valid agreement was 
made by the parties in 1919, and that the case before the Court should be 
decided on the basis of this agreement. He concluded that the Norwegian 
occupation was in violation of the existing legal situation and therefore unlaw- 
ful, but he hesitated to say that it was invalid. M. Vogt, judge ad hoc, also 
dissented. 

Following the announcement of the Court’s judgment, by a new proclama- 
tion of April 7, 1933, the Norwegian Government revoked the proclamation of 
July 10, 1931.1® 


LEGAL STATUS OF SOUTHEASTERN GREENLAND 


On July 18, 1932, both Denmark and Norway transmitted to the Registry 
of the Court applications instituting proceedings, each against the other, with 
reference to the legal status of Southeastern Greenland, in consequence of a 
Norwegian proclamation of occupation promulgated on July 12, 1932. The 
Norwegian application was accompanied by a request for the indication of 
interim measures of protection. On August 2, 1932, the Court issued an order 
joining the two suits,?° and on the following day it issued an order dismissing 
the Norwegian request for the indication of interim measures of protection.*+ 
Following the judgment given by the Court on April 5, 1933, as to the legal 
status of Eastern Greenland, the Norwegian Government promptly revoked 
the proclamation of July 12, 1932, relating to the occupation of Southeastern 
Greenland. This action was taken on April 7, 1933,?? and notified to the 
Court on April 18, 1933. On this latter date, also, Norway withdrew its 
application of July 18, 1932; similar action was taken at the same time by 
Denmark. On May 11, 1933, the Court issued an order declaring the proceed- 
ings instituted by the Danish and Norwegian applications to be terminated.” 


TWO APPEALS FROM JUDGMENTS OF THE CZECHOSLOVAK-HUNGARIAN 
MIXED ARBITRAL TRIBUNAL 


Two applications were filed with the Registry on July 11 and July 25, 1932, 
respectively, on behalf of the Czechoslovak Government, by which “appeal” 
was made from judgments (Nos. 321, 752 and 127) of the Czechoslovak-Hun- 
garian Mixed Arbitral Tribunal, under Article 10 of the agreement signed at 
Paris on April 28, 1930, by representatives of Czechoslovakia, Hungary, Rou- 
mania and Yugoslavia.24 Preliminary objections to the Court’s jurisdiction 
in both cases were filed with the Registry on behalf of the Hungarian Govern- 

18 For an interesting discussion of the effect of constitutional requirements on the engage- 


ments of a state, see Castberg, “Le Conflit entre le Danemark et la Norwége concernant le 
Groenland,”’ 5 Revue de Droit International et de Législation Comparée (1924), pp. 252, 261-262. 


19 Norsk Lovtidende, 2°*" avdeling, 1933, p. 134. 20 Series A/B, No. 48. 
21 Tbid. See this Journau, Vol. 27 (1933), p. 29. 
2 See note 19, supra. 3 Series A/B, No. 55. 


* For the text of this agreement, see 121 League of Nations Treaty Series, p. 81; this 
JournAL, Vol. 25 (1931), Supplement, p. 24. 
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ment on October 24, 1932, in which it was contended that the right of “appeal” 
had not been exercised within the period of three months, as required by the 
Paris agreement. On October 26, 1932, the Court issued an order joining the 
preliminary objections in the two suits, and fixing a time limit for the presenta- 
tion by Czechoslovakia of a written statement in regard to the objections. 
The oral proceedings were to have been begun on May 9, 1933, but on April 11, 
1933, the Czechoslovak Government notified the Court that it withdrew the 
“appeals.” This action was noted with satisfaction by the Hungarian Gov- 
ernment, and on May 12, 1933, the Court issued an order declaring the pro- 
ceedings begun by the applications of the Czechoslovak Government to be 
terminated.”5 


THE POLISH AGRARIAN REFORM AND THE GERMAN MINORITY 


On July 3, 1933, acting in its capacity as a member of the Council of the 
League of Nations, the German Government filed with the Registry an appli- 
cation based on Article 12 of the Polish Minorities Treaty of June 28, 1919, 
instituting a suit against the Polish Government concerning the application of 
the Polish agrarian reform to the German minority in the voivodeships of 
Posnania and Pomerelia. It was claimed that the Polish Government had 
acted inconsistently with the obligations assumed by it under Articles 7 and 8 
of the Minorities Treaty, by discriminating against Polish nationals of Ger- 
man race in carrying out the Polish agrarian reform and particularly certain 
agrarian reform laws. The Court was asked to declare that violations of the 
Minorities Treaty had been committed to the detriment of Polish nationals of 
German race, and to order reparation to be made. On July 3, 1933, also, the 
German Agent, whose appointment had previously been notified to the Court, 
made a request for the indication of interim measures of protection “in order 
to preserve the status quo” until the Court had delivered its final judgment. 
July 11, 1933, was set as a date for hearing the observations of the parties on 
this request, but the Polish Government announced that it was unable to 
present its observations at that time; the Court met in public session on July 
11, but the hearings were adjourned until July 19-21, 1933, when the observa- 
tions of the parties were presented. 

By an order issued on July 29, 1933, the Court dismissed the German request 
for the indication of interim measures of protection.2® It was said that “the 
essential condition which must necessarily be fulfilled in order to justify a 
request for the indication of interim measures . . . is that such measures 
should have the effect of protecting the rights forming the subject of the dis- 
pute submitted to the Court.” In this case, “the interim measures asked for 
would result in a general suspension of the agrarian reform in so far as con- 
cerns Polish nationals of German race.” This was thought to go beyond a 
protection of the rights claimed in the application submitted, for the applica- 
tion related to alleged violations committed and to reparation therefor. 


% Series A/B, No. 56. 26 Series A/B, No. 58. 
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Hence the request was dismissed without any prejudging of the question of 
the Court’s jurisdiction to deal with the application. Judges Anzilotti, Rolin- 
Jaequemyns, Schiicking and van Eysinga dissented. Judges Schiicking and 
van Eysinga thought it a “typical case in which interim measures would be 
entirely appropriate,” indeed in which the Court should have made the indica- 
tion if necessary proprio motu; this view was based chiefly on the long history 
of the question before the Council of the League of Nations. 

On October 27, 1933, a few days after the announcement of Germany’s with- 
drawal from membership in the League of Nations, the Court received a com- 
munication from the German Minister at The Hague stating that the German 
Government did not intend to proceed with this suit. This communication 
having been brought to the attention of the Polish agent, he declared on No- 
vember 15, 1933, that the Polish Government had no objection to discontinu- 
ing the proceedings and that it requested the Court “officially to record the 
fact.”” On December 2, 1933, the Court issued an order 27 noting the German 
communication, placing on record the Polish declaration, and declaring the 
proceedings to be terminated. 


THE ROYAL HUNGARIAN PETER PAZMANY UNIVERSITY 


On May 9, 1933, an application was filed with the Registry by the Czecho- 
slovak Government, “appealing” from a judgment given by the Czechoslovak- 
Hungarian Mixed Arbitral Tribunal on February 3, 1933, in the case (No. 
221) of the Royal Hungarian Peter Pazmany University v. Czechoslovakia. 
This “appeal” was based on Article 10 of the agreement signed at Paris on 
April 28, 1930, by representatives of Czechoslovakia, Hungary, Roumania, 
and Yugoslavia.2® The Court was asked to give judgment that the Mixed 
Arbitral Tribunal lacked competence in that case, that the plaintiff before the 
tribunal was not justified in claiming the restitution of the specified immovable 
property, and that Czechoslovakia was not bound to make the restoration 
ordered; or alternatively, that the judgment of the tribunal was null and void; 
or alternatively, that the judgment should be modified and the claim dis- 
missed; or alternatively, that the tribunal should be asked to give a fresh 
judgment dismissing the claim; or alternatively, that Czechoslovakia is not 
bound to give effect to the tribunal’s judgment. In connection with the two 
previous “appeals” by Czechoslovakia from judgments of the same Mixed 
Arbitral Tribunal, the Court had indicated a desire to receive from the agents 
of the parties their respective views as to the scope of Article 10 of the Paris 
agreement “in relation to the statutory provisions governing the jurisdiction 
and working of the Court.”?® It was explained that the submission of these 
observations was regarded “not as a step in the proceeding contemplated by 


27 Series A/B, No. 60. 

28 For the text of this agreement, see 121 League of Nations Treaty Series, p. 81; this 
JOURNAL, Vol. 25 (1931), Supplement, p. 24. 

29 Series E, No. 9, p. 172. 
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the Statute, but as one designed to assist the Court in its task and which the 
parties might be good enough to take in response to the Court’s request.” 
Such observations were made by the parties; the two “appeals” by Czecho- 
slovakia having been withdrawn, at the suggestion of the Court, these ob- 
servations were maintained by the parties in connection with this third 
“appeal.” 

The oral proceedings before the Court were opened on October 23 and 
terminated on November 13, 1933. Dr. Antonin Koukal appeared as agent 
for the Czechoslovak Government, and M. Ladislas Gajzago as agent for 
the Hungarian Government. The hearings were first devoted to the ob- 
servations of the parties with respect to the nature of the jurisdiction con- 
ferred on the Court by Article 10 of the Paris Agreement; at the conclusion of 
these observations the Court decided to postpone its decision on the nature of 
its jurisdiction until arguments had been heard on the merits, “its intention 
being to deliver a single judgment upon both the nature of its jurisdiction and 
the merits of the case.” During the oral proceedings each party sought to file 
new documents, and on two occasions the Court was called upon to give deci- 
sions as to the admissibility of these documents; certain of the documents were 
received and others were rejected. The Court declared that the time-limit 
contemplated by Article 52 of the Statute for the production of new documents 
had been “regarded as expiring upon the termination of the written proceed- 
ings,” and that at the opening of the oral proceedings “the Court should know 
the views of the two parties with regard to the intended production of new 
documents by one of them.” 

In its judgment given on December 15, 1933,°° the Court first examined its 
own jurisdiction to entertain the suit. Article 10 of the Paris Agreement*! 
was viewed as “a special agreement of submission” to the Court. Though the 
article confers on the Court jurisdiction as a court of appeal, it was thought to 
be unnecessary to go into various problems as to the nature of this jurisdiction. 
“The fact that a judgment was given in a litigation to which one of the parties 
is a private individual does not prevent this judgment from forming the sub- 
ject of a dispute between two States capable of being submitted to the Court 
in virtue of a special or general agreement between them.” However, the 
Court was careful to declare that it had “no power to control the way in which 
the Mixed Arbitral Tribunal has exercised its functions as regards procedure.” 


30 Series A/B, No. 61. 

31 Article 10 reads as follows: 

“Czechoslovakia, Yugoslavia and Roumania, of the one part, and Hungary, of the other 
part, agree to recognize, without any special agreement, a right of appeal to the Permanent 
Court of International Justice from all judgments on questions of jurisdiction or merits 
which may be given henceforth by the Mixed Arbitral Tribunals in all proceedings other 
than those referred to in Article 1 of the present agreement. 

“The right of appeal may be exercised by written application by either of the two govern- 
ments between which the Mixed Arbitral Tribunal is constituted, within three months from 
the notification to its agent of the judgment of the said tribunal.” 
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The original application to the Czechoslovak-Hungarian Mixed Arbitral 
Tribunal, filed by the Peter Pazmany University on December 24, 1923, re- 
lated to landed estates situated in the territory transferred from Hungary to 
Czechoslovakia, which had been taken over by Czechoslovakia. The Uni- 
versity claimed the restoration of these estates freed from any measure of 
sequestration. The Czechoslovak Government had filed a preliminary objec- 
tion with the Mixed Arbitral Tribunal in 1926, claiming that the University 
lacked the requisite legal capacity and that the Mixed Arbitral Tribunal had 
no jurisdiction. On April 15, 1932, the Mixed Arbitral Tribunal fixed time- 
limits for the proceedings in the case; hearings were held in September and 
October, 1932, and on February 3, 1933, after a series of incidents within the 
tribunal itself, the Mixed Arbitral Tribunal gave judgment, affirming its com- 
petence under Article 250 of the Treaty of Trianon and declaring that the 
Czechoslovak Government should restore the immovable property claimed 
by the University. 

The Peter Pazmany University was founded by Cardinal Peter Pazmany 
at Nagyszombat in 1635, special privileges being granted to it by the King of 
Hungary, who was also Emperor of the Holy Roman Empire. In 1777 it was 
removed to Buda, and in 1783 to Pest. Certain estates in Slovakia were given 
to the University by Queen Maria-Theresa in 1775, as a perpetual endowment 
and foundation. Important changes were made in the administration of the 
University in 1848 and 1849, and since 1870 its budget has been included in 
the Hungarian State budget. In 1918, possession of certain property of the 
University was taken, first by Czechoslovak military authorities and later by 
the civil authorities of Czechoslovakia. In claiming the restoration of this 
property, the University relied upon Article 250 of the Treaty of Trianon.*? 
This article requires a claim to be made by a Hungarian national and the claim 
must relate to property of which a Hungarian national has been deprived as 
a result of the measures mentioned. 

It was contended by the Czechoslovak Government that the University did 
not possess a juridical personality; that if such personality had previously 


# Article 250 reads as follows: 

“Notwithstanding the provisions of Article 232 and the Annex to Section IV the property, 
rights and interests of Hungarian nationals or companies controlled by them situated in the 
territories which formed part of the former Austro-Hungarian Monarchy shall not be 
subject to retention or liquidation in accordance with these provisions. 

“Such property, rights and interests shall be restored to their owners freed from any 
measure of this kind, or from any other measure of transfer, compulsory administration or 
sequestration, taken since November 3rd, 1918, until the coming into force of the present 
treaty, in the condition in which they were before the application of the measures in question. 

“Claims made by Hungarian nationals under this article shall be submitted to the Mixed 
Arbitral Tribunal provided for by Article 239. 

“The property, rights and interests here referred to do not include property which is the 
subject of Article 191, Part [X (Financial Clauses). 

“Nothing in this article shall affect the provisions laid down in Part VIII (Reparation) 
Section I, Annex III, as to property of Hungarian nationals in ships and boats.” 
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been possessed, it had been lost by the University as a consequence of the 
“nationalization” which took place in the eighteenth century. The Court re- 
jected this argument, holding that the juridical personality acquired by the 
University in 1645 had continued and that the University had undoubtedly 
enjoyed a legal personality at the end of the eighteenth and in the nineteenth 
century. It was therefore capable of receiving the donation of Queen Maria- 
Theresa and other donations in 1775, 1780 and 1784. Nor was the Court able 
to discover any legislative enactment or other measure which had abolished 
the University’s personality. It was urged by the Czechoslovak agent that 
the University had been converted into a state establishment with the conse- 
quence that its personality was merged with that of the state. Defining per- 
sonality as “capacity in private law,” including “capacity to be the owner of 
movable or immovable property, to receive legacies or donations, to conclude 
contracts, etc.,”’ the Court declared that such personality was not inconsistent 
with the very extensive state supervision of the University’s activities. 

Since it possessed a juridical personality, the University had a status as a 
Hungarian national within the meaning of Articles 246 and 250 of the Treaty 
of Trianon; hence the Court concluded that the Peter Pazmany University of 
Budapest fulfilled the conditions necessary to enable it to submit a claim in 
virtue of Article 250 of the Treaty of Trianon. With the exception of a single 
estate, all of the property claimed had been given to the University by Queen 
Maria-Theresa. ‘The Czechoslovak agent endeavored to show that this prop- 
erty had passed to a distinct personality known as the “University Fund,” 
and he relied upon the clause titulo dotis ac perpetuae fundationis in the deeds 
of donation; the Court concluded that this clause did not possess the signifi- 
cance attached to it, and that the term “University Fund,” which had been 
“employed in land registers and elsewhere to denote the University regarded 
as a juridical personality,” referred to the University in the sphere of private 
law. The conclusion was reached that “the property in question in the pres- 
ent case belongs to the University and therefore fulfills the conditions required 
by Article 250 of the Treaty of Trianon.” The agent for Czechoslovakia also 
contended that Article 250 covered “only private property, rights and inter- 
ests,” and that according to Hungarian law the property in dispute was not 
private property; but the Court took the view that the distinction between 
public and private property was not recognized or applied by the Treaty of 
Trianon, and that “the right to submit a claim to the Mixed Arbitral Tribunal 
under Article 250 is not conditional upon the private character of the prop- 
erty, rights and interests in dispute.” The Treaty of Trianon takes two fac- 
tors into account: the person to whom the property belongs, and the territory 
in which it is situated. 

The Court then examined whether the measures applied by the Czecho- 
slovak authorities to the property in question fell within the scope of Article 
250. The Czechoslovak State had applied an ordinance of August 11, 1919, 
which related to measures of compulsory administration and supervision. 
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Both compulsory administration and supervision are included among the 
measures covered by Article 250 of the Treaty of Trianon. Even if the article 
required an element of discrimination, the Court found that such an element 
existed in the measures adopted by Czechoslovakia; it repeated the view ex- 
pressed in Judgment No. 7 that “a measure prohibited by an international 
agreement cannot become lawful under that instrument simply by reason of 
the fact that the state concerned also applies the measure to its own nation- 
als.”’83_ The conclusion was reached, therefore, that the measures applied to 
the University’s estates by Czechoslovakia were in the nature of compulsory 
administration or supervision within the meaning of Article 250. Hence the 
University was justified in claiming a restoration of the property. 

By twelve votes to one, the Court rejected the submissions of the Czecho- 
slovak Government and decided that the Mixed Arbitral Tribunal had rightly 
assumed jurisdiction, and had rightly decided that the Czechoslovak Govern- 
ment was bound to restore to the Royal Hungarian Peter Pazmany Univer- 
sity of Budapest the immovable property claimed by it. Each of the govern- 
ments had asked that the other be ordered to pay the costs, but the Court 
found no occasion for departing from the provision in Article 64 of the Statute 
that normally each of the parties should bear its own costs. 

M. Hermann-Otavsky, the Czechoslovak judge ad hoc, dissented from the 
judgment. He took it to have been established that the term ‘University 
Fund” had not been employed as a synonym for the University and that the 
“University Fund” had a separate juridical personality and was to be re- 
garded as the owner of the property in dispute, and he reached the conclusion 
that Article 250 of the Treaty of Trianon did not give protection to the prop- 
erty because it was “non-private” property. The University possessed the 
character of a public institution and the property in dispute was “non-private” 
whether it belonged to the University or to the “University Fund.” He con- 
cluded that the measures taken by Czechoslovakia were rendered necessary 
by the situation resulting from the extension of Czechoslovak sovereignty 
over the new territory and that such measures were not discriminatory or con- 
fiscatory. 

Appended to the judgment of the Court is a statement that Judges Busta- 
mante and Kellogg concurred in the conclusions reached by the Court in its 
judgment; these judges had been present at the hearing and had taken part in 
the deliberations, but were compelled to leave The Hague before the judgment 
was delivered. The statement made follows a previous practice which is 
quite indefensible and ought to be abandoned; it would seem that judges who 
are absent when a judgment is delivered ought not to assume and ought not 
to be permitted to assume responsibility for the conclusions reached. The 
practice is particularly objectionable in this case as to the statement of the 
views of Judge Kellogg, for he left The Hague on December 2, almost two 
weeks before the judgment was delivered, “before the terms of this judgment 


%Cf., Series A, No. 7, pp. 32, 33. 
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were finally settled,” and apparently before the preliminary vote in which 
Judge Bustamante participated. 


FRENCH-GREEK LIGHTHOUSES CASE 


On July 15, 1931, the French and Greek Governments concluded a special 
agreement submitting to the Court the question “whether the contract con- 
cluded on April 1/14, 1913, between the French firm Collas & Michel, known 
as the Administration générale des Phares de ’Empire ottoman and the Otto- 
man Government, extending from September 4, 1924, to September 4, 1929, 
concession contracts granted to the said firm, was regularly concluded and is 
accordingly operative as regards the Greek Government in so far as concerns 
lighthouses situated in the territories assigned to it after the Balkan wars or 
subsequently.” Following the exchange of ratifications, the agreement was 
communicated to the Registry of the Court by representatives of the two gov- 
ernments on May 23, 1933. Time limits have been set for the written pro- 
ceedings and the case is due to be ready for hearing on January 26, 1934. 


ELECTION OF OFFICERS 


Article 21 of the Statute provides three-year terms for the President and 
Vice-President of the Court, and Article 9 of the 1931 Rules requires the elec- 
tion to “take place in the last quarter of the last year of office of the retiring 
President and Vice-President.” In accordance with the latter provision, on 
December 2, 1933, Judge Hurst (Great Britain) was elected President to suc- 
ceed President Adatci, and Judge Guerrero (El Salvador) was reélected 
Vice-President. The new officers entered into function on January 1, 1934. 

On December 2, 1933, also, the Chambers of the Court were reconstituted. 
During the year 1934 the Chamber for Summary Procedure will consist of 
Judges Hurst, Guerrero and Adatci, with Judges Anzilotti and Rostworowski 
as substitutes. During the next three years, the special Chamber for Labor 
Cases will consist of Judges Adatci, Altamira, Urrutia, Schiicking and Wang, 
with Judges Rostworowski and Negulesco as substitutes; and the special 
Chamber for Communications and Transit Cases will consist of Judges Guer- 
rero, Rolin-Jaequemyns, Fromageot, Anzilotti and van Eysinga, with Judges 
Rostworowski and Schiicking as substitutes. 


RATIFICATION OF INSTRUMENTS RELATING TO THE COURT 


The past year has seen some progress made in the ratification of instruments 
relating tothe Court. Ratifications of the Protocol of Signature of December 
16, 1920, were deposited at Geneva by the Dominican Republic (February 4, 
1933) and Paraguay (May 11,1933). Ratifications of declarations accepting 
the Court’s obligatory jurisdiction under the “optional clause” also were de- 
posited by the Dominican Republic (February 4, 1933) and Paraguay (May 
11, 1933). Germany’s declaration accepting the Court’s obligatory jurisdic- 
tion was renewed on March 1, 1933 for a period of five years, and a ratification 
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of the renewed declaration was deposited on July 5, 1933. On December 31, 
1933, declarations were in force accepting the Court’s obligatory jurisdiction 
on behalf of 41 states or members of the League of Nations. 

The Protocol relating to the revision of the Court’s Statute, of September 
14, 1929, has not yet come into force, though some further progress has recently 
been made toward that goal. Ratifications were deposited by Lithuania on 
January 23, 1933; by the Dominican Republic on February 4, 1933; by Para- 
guay on May 11, 1933; by Venezuela on August 4, 1933; by Uruguay on Sep- 
tember 19, 1933; and by Chile on November 20, 1933. To bring this protocol 
into force, ratifications must still be deposited by Brazil, Ethiopia, Panama, 
and Peru.*4 

Ratifications of the Protocol relating to adhesion by the United States 
were deposited by Lithuania on January 23, 1933; by the Dominican Repub- 
lic on February 4, 1933; and by Uruguay, on September 19, 1933. To bring 
this protocol into force, ratifications must still be deposited by Brazil, Chile, 
Ethiopia, Haiti, Panama, Paraguay, Peru, El Salvador, and the United States 
of America. No progress has been made in the United States of America in 
this direction during the past year. 


ATTENDANCE OF THE JUDGES 


When the number of judges of the Court was increased from eleven to fif- 
teen, in 1930, some apprehension was voiced that the new Court would be too 
large for effective deliberation. Though Article 25 of the Statute, which has 
not yet been amended, envisages a “full Court” of eleven judges, it would 
seem that a “full Court” now consists of fifteen judges. If eleven judges 
cannot be present, the deputy judges are to be called on to sit; but a quorum 
of nine judges continues to be sufficient. Taking into account the possibility 
of two or more judges ad hoc in a given case, the “full Court” may consist of 
seventeen or more judges; in practice, however, this number has never been 
present. At the 26th session, three judges were absent, and, with two judges 
ad hoc, the Court was composed of fourteen members. At the 27th, 28th 
and 29th sessions, also, three judges were absent. At the 30th session, only 
two judges were absent, and, with the two judges ad hoc, the Court consisted 
of fifteen members. In fact, the number fifteen has not yet been exceeded. 

Judge Altamira was unable to attend any of the five sessions of the Court 
held in 1933; Judges de Bustamante and Kellogg were present at only part of 
one of the five sessions; Sir Cecil Hurst was absent at part of the 27th session, 
and Judge Urrutia was on leave during the 30th session. At no time since the 
reconstitution of the Court in 1930 have the deputy-judges been called upon. 
The new system of leaves, provided for by Article 27 of the 1931 Rules, the 
inauguration of which was postponed in 1931 and again in 1932, was put into 
operation in 1933. 


* This assumes that no objection to the coming into force of the amendments will be made 
by the United States. 
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THE PUBLICATIONS OF THE COURT 


The new Series A/B of the Court’s publications, begun in 1931, is a great 
improvement. The combination of the two series, A and B, into a single 
series, is in line with the desire to minimize the distinction between judgments 
and advisory opinions. In addition to the pagination of each fascicule as 
such, there is a continuous pagination of the issues by years, so that the series 
may conveniently be bound in annual volumes; some confusion in citation 
may result from the double pagination, however, and a standard form for 
citing the combined series is needed. Each annual volume is to contain an 
index. The present numbering of the volumes of Series C of the Court’s 
publications is an improvement, also, for the former numbering by sessions was 
most inconvenient. Six volumes of Series C have been projected for publish- 
ing the documents relating to the Eastern Greenland Case. Apparently the 
Court has under consideration a proposal that “for the future, an arrange- 
ment should be envisaged under which States would be required to pay the 
whole or a part of the costs of setting up in type and of printing those parts 
of the volumes of this series [Series C] containing their written statements, 
the annexes to those statements, the record of oral statements made on their 
behalf in Court and, finally, documents filed by them during the hearings.’’*® 
The adoption of this proposal would be a backward step. There is no reason 
why this expense should not continue to be borne by the budget of the Court, 
for it is to the interest of all states that this series should be continued in its 
present complete form; and the adoption of the proposal might mean that the 
Court would be under pressure to reduce the amount of documentation 
published. 

Series E of the Court’s publications continues to maintain the high stand- 
ard set for it, and these annual reports are of the greatest value to students 
of the Court’s work. A welcome improvement has recently been made in 
the abandonment of blind citations of cases in the “digest of decisions taken 
by the Court.” On the whole, the Court is today one of the best, if not the 
best, documented public institution in the world, and, so far as the writer is 
aware, its publications are incomparably superior to those of any national 
court or any other international court. 


THE BUDGET OF THE COURT 


As for previous years, the budget of the Court for 1934 has been framed 
to admit of changes in the event of the coming into force of the Revision 
Protocol of September 14, 1929. The estimates for 1934, framed by the 
Court itself, amounted to 1,218,832.11 Dutch florins, as against estimates of 
1,277,076.25 for 1933. On October 11, 1933, the Fourteenth Assembly of 
the League of Nations approved a budget for 1934 of 2,538,827 Swiss francs,°* 
as against 2,660,196 for 1933. Fortunately, the Assembly’s strict insistence 


% Series E, No. 9, p. 168. %* League of Nations Official Journal, 1933, p. 1189. 


18 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


on economy has not greatly reduced the money available to the Court for its 
expenses and the activities of the Court have been in no way curtailed, though 
arrears in the payment of contributions by states have recently been larger 
than usual. 


THE CRISIS IN INTERNATIONAL ORGANIZATION 


It could hardly have been expected that the Court would escape the effects 
of the crisis in international organization which has resulted from recent 
events. The Court is not in an isolated position. It is a part of a larger 
scheme of international organization, important changes in which cannot fail 
to affect its activities. On March 27, 1933, the Japanese Government an- 
nounced its withdrawal from membership in the League of Nations, and on 
October 21, 1933 similar action was taken by the German Government; but 
these withdrawals are not effective for a period of two years. Even an effec- 
tive withdrawal would not modify a state’s juridical position as a party to the 
Protocol of Signature of December 16, 1920 to which the Court’s Statute is 
annexed. The Protocol of Signature does not provide for denunciation," and 
in twelve years it has not been denounced by any of the parties. A state 
which has ceased to be a member of the League of Nations, e.g., Brazil, con- 
tinues to be a party to the instrument under which the Court is maintained; 
yet it is no longer bound to contribute to the expenses of the Court, and it 
cannot participate as of right in the elections of judges. Access to the 
Court is not dependent on membership in the League of Nations, nor does a 
withdrawal from the latter affect the Court’s jurisdiction in a pending case. 
Yet a state which has withdrawn from League membership, or which has an- 
nounced its intention to withdraw, may thereafter be less ready to make use 
of the Court; following the announcement of Germany’s intention to with- 
draw from the League of Nations, proceedings in two cases pending before the 
Court were discontinued. 

A state’s withdrawal from the League of Nations does not affect the position 
of its national as a judge of the Court; fortunately the tenure of the judges 
is independent. 


37 The Accession Protocol of September 14, 1929 would create for the United States a special 
privilege of withdrawing its adherence. See 1 Hudson, International Legislation, p. 596. 

38 Tf the Revision Protocol of September 14, 1929 comes into force, the new text of Article 4 
of the Statute will take care of this situation. See 1 Hudson, International Legislation, 
p. 584. 


THE NATIONAL BOYCOTT AS AN INTERNATIONAL 
DELINQUENCY 


By C. L. Bouvé 
Member of the Bar of the District of Columbia 


John Smith, an American citizen, is engaged in a profitable local business 
in a foreign country. He unexpectedly receives information from a reliable 
source that the people of the vicinity plan to attack and destroy his establish- 
ment within twenty-four hours. Smith at once imparts this information to 
the local authorities, who take no steps whatever to protect him. The threat- 
ened attack occurs and his business is either severely damaged or ruined. It 
is obvious that we have here a case for diplomatic representations. A for- 
eigner residing in a friendly state has suffered injury to his property at the 
hands of the nationals of that state, under conditions where national respon- 
sibility attaches. The state of residence has failed to meet its international 
duty of taking adequate steps to afford the resident foreigner the protection 
of the local law; in other words, it has not been diligent in attempting 
to prevent the perpetration by its nationals of acts violative of the local 
law directed against the foreigner and resulting in injuries to his business 
interests. F 

Let us say that, instead of being informed that destruction of his physical 
property by mob violence is being contemplated, Smith is told that in the 
course of the next twenty-four hours the residents of the community will 
cease to have any commercial dealings with him whatever; that this course 
of action is to be taken because he is an American citizen and because his 
goods are American goods; that the avowed purpose of the movement is once 
and for all to destroy his business and permanently to wipe American goods 
out of the local market. He hastens to the authorities with his story. They 
refuse to take any action whatever, telling Smith that there is no law under 
which they can force their citizens either to buy goods from him or sell mer- 
chandise to him. The concerted action on the part of the residents of which 
Smith has warned the authorities starts on schedule, and is steadily main- 
tained until, as the direct result thereof, Smith’s business is ruined. Is this a 
case which would afford legal occasion for espousal by the Department of 
State? The nature of the answer must depend upon whether or not Smith 
has suffered a legal wrong. 

In his Memoranda Presented to the Lytton Commission, the Chinese 
Assessor, who codperated with the Commission of Enquiry in the investiga- 
tion conducted by it in 1932 bearing on the Manchurian question, refers to 
the 1905 boycott against American goods. He quotes the communication of 
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the American Minister of August 7 of that year to Prince Ching, informing 
him that the United States Government would hold the Chinese Government 
directly responsible for the loss to American interests sustained through the 
failure on the part of the Imperial Government to put a stop to the movement. 
“The Chinese Government,” says the author of the Memoranda, “opposed 
the claim of the American Minister and refused to admit it.” An extract 
from Prince Ching’s reply to the American Minister is quoted, wherein it is 
stated that “this idea of a boycott of American goods came directly from the 
trades people. It did not come from the Chinese Government which cer- 
tainly therefore cannot assume the responsibility.” It is alleged in the 
Memoranda that “the responsibility of the state supposed to be involved in a 
boycott has never been seriously raised”; that “in no case has it resulted in 
the payment of indemnities”; that none were demanded by the United States 
in the present instance, or by the British on the occasion of the 1925 boycott, 
although here, too, it is stated that a representative of the aggrieved govern- 
ment alleged the existence of a national responsibility;1 and that “one can 
therefore say that international practice does not condemn the boycott as an 
illegitimate method of bringing pressure.” ? 

While the fact that two of the members of the family of nations officially 
announce that a course of action followed by a third is an international delin- 
quency which gives occasion for pecuniary redress cannot per se create a 
delinquency, it by no means follows that a failure to demand an indemnity is 
evidence that a delinquency has not been committed. Nor would such re- 
straint constitute evidence that the course of action complained of is not 
condemned as illegitimate either in international law or practice. On the 
other hand, it may be assumed that responsible states are not apt to declare 
the existence of national responsibility on the part of a sister state in the 
absence of any legal ground on which to support their contention. The state- 
ment in the Memoranda that the question of national responsibility for a 
national boycott “has never been seriously raised” would seem to be con- 
troverted by the tenor of the diplomatic exchanges between the United States 
and China during the boycott controversy of 1905. 

The matter was first brought to the attention of Prince Ching by the 
American Minister on June 3, 1905, who on that date was assured that steps 
would be taken by the Chinese Government to stop the agitation. On July 1 
of that year, Prince Ching informed the American Minister, inter alia, that 
“this movement has not been inaugurated without some reason, for the re- 
strictions against Chinese entering America are too strong and American 
exclusion laws are extremely inconvenient to the Chinese.” From this state- 
ment it was concluded by the American Minister that “the movement had a 
certain amount of sympathy” from the Chinese Government; and in his 


1 The allegation of national responsibility referred to was not embodied in a statement 
addressed to the Chinese Government. 
2 Memoranda Presented to the Lytton Commission, Vol. 1, pp. 411-413. 
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communication to Prince Ching, dated August 7, this view was expressed, and 
was followed by the announcement that the United States would hold the 
Chinese Government responsible for losses accruing from the boycott. On 
August 26, Prince Ching disclaimed governmental responsibility, adding that 
“at the very first, orders were sent out to crush the movement on account of 
the great friendship of our two countries.” In a communication of August 27 
to Prince Ching, the Minister again declared it to be the duty of the Chinese 
Government to put a stop to the movement. On August 31 that government 
issued an Imperial Edict condemning the boycotting of American goods and 
enjoining upon governors and viceroys the duty of taking effective action to 
stop it. On September 4, Prince Ching informed the Minister that the 
Chinese Government “has taken thorough action in the matter to the end 
that neither Chinese nor American citizens may suffer pecuniary loss.” The 
terms of the edict were ignored, and this circumstance was brought to the 
attention of Prince Ching by the American Minister in a communication of 
September 26, “insisting” upon the taking of “such additional measures as 
may be necessary to secure prompt obedience of the imperial will and proper 
respect for the treaties between the United States and China.” “Immedi- 
ately upon the receipt” of this communication, the Chinese authorities were 
instructed to take the needed action. But the steps taken were inadequate, 
and on October 3 the American Minister again addressed Prince Ching an- 
nouncing the necessity of effective action, and declaring that further delay on 
the part of the official who had hitherto failed to meet the terms of the edict 
“will inevitably be understood by my government as a flagrant manifestation 
of hostility by an agent of your government, for whose shortcomings the 
Imperial Government must be held responsible.” Still further delay was 
made the subject of complaint by the American Minister in a despatch to 
Prince Ching of October 30. On November 4 a further communication was 
addressed to Prince Ching by the American Minister “urging the pressing 
necessity of orders being given to the viceroy of the Liang Kuang provinces 
which will compel him to take measures for the complete termination of the 
boycott in his jurisdiction.” A proclamation by the Viceroy in language 
characterized by the Minister in a communication to Secretary Root as 
“vigorous and emphatic” would seem to have been of effect in terminating the 
situation which was the basis of the action taken by the United States on this 
occasion.® 

The question of China’s obligation to put an end to the boycott appears not 
only to have been seriously raised by the United States, but to have been 
pressed to a satisfactory conclusion with marked persistence and vigor. 
Prince Ching’s initial disclaimer of responsibility was not accepted by the 
United States. On the contrary, on the receipt thereof by the American 
Minister, the demands of this government that China adopt a course con- 
sistent with the contentions of the United States with respect to national 


* Foreign Relations of the United States 1905, pp. 206-233. 
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responsibility were immediately renewed, persistently maintained, and 
finally respected by China. Similar action was taken by that government 
on the occasion of the demand of Japan for the suppression of the boycott 
movement initiated in China in 1915 in connection with the “Twenty-one 
Demands.” In the case of the British boycott of 1925-1926, for which the 
Canton government repeatedly denied responsibility, a settlement was 
reached by the two governments which did not, it seems, involve any indem- 
nity for boycott losses, and the movement came to an end, at least officially, 
in October of 1926.5 

The place of the national boycott in international relations has to a limited 
extent only engaged the attention of international jurists. This may be due 
in part to the fact that one member only of the family of nations has, so to 
speak, specialized in the use of this instrumentality. During the past 
twenty-eight years, the Chinese people have launched no less than eleven 
major boycott movements directed at nations with which the Chinese Gov- 
ernment was at peace: one against the United States, one against Great 
Britain, and nine against Japan. In considering the subject of national re- 
sponsibility in its relation to boycott, the course of inquiry naturally gravi- 
tates to what seems to be par excellence the field in which the institution is 
developed and applied. 

During their investigation of the Manchurian affair, the members of the 
Lytton Commission of Enquiry had occasion to examine carefully into the 
origin, methods and effect of the nation-wide boycotts which have been 
declared so frequently by the Chinese during the present century. The Re- 
port of the Commission—which includes an additional volume entitled 
Supplementary Documents—together with the material submitted to the 
League by the Japanese and Chinese Assessors who accompanied the 
Commission on its tour of investigation, yields a rich and authoritative har- 
vest of information, and reveals a groundwork of findings of fact without 
which a discussion of legal principles would be unfruitful. 

When the nationals of one state declare a boycott against the nationals of 
another, the following processes occur: The desire on the part of the people 
of one state to damage the trade of another; the devising of a weapon for that 
purpose; the use of the weapon, and the infliction of the damage in accord- 
ance with the original intent. 

However, governmental responsibility by no means necessarily follows the 
perpetration of loss or damage upon the citizens or subjects of one state by 
the nationals of another, even if inflicted with the knowledge and acquiescence 
of the government itself. A damage suffered must take the form of a legal 
injury before the path to redress is clear; for the legal obligation to make 


‘ Anti-foreign Boycotts in China, Document A, Appendix No. 7 of the Japanese Assessor 
with the Lytton Commission. 

5 Dorothy J. Orchard, ‘‘China’s Use of the Boycott as a Political Weapon,’”’ Annals of the 
American Academy of Political and Social Science, Vol. 152, p. 259, November, 1930. 
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redress must rest on the perpetration of a legal wrong. The first point to be 
considered in connection with an inquiry as to governmental responsibility 
predicated on damage resulting from boycott is, Does the damage inflicted 
constitute an injury in international law? Unless there is lodged in boycotts 
some virtue which legalizes all methods used in conducting them, the answer 
to the inquiry must depend upon the facts as they are found to exist in each 
particular case. 

A definite effort to clothe the institution of the national boycott with some 
such sanctity is to be found in the Memoranda Presented to the Lytton Com- 
mission by the Chinese Assessor. Boycott, it is claimed, is, in its simple 
form, individual abstention from buying products of a certain origin,—a 
spontaneous legitimate manifestation. It is contended that what is legiti- 
mate in the case of the individual is legitimate in the case of associations; 
that the liberty of choice is the fundamental principle on which the legitimacy 
of boycott depends; and that this principle ‘creates a legal presumption in 
favor of anyone who acts upon it.” ® 

The argument is this: A boycott represents the exercise of the liberty of 
choice of the individual participants in determining from whom they shall 
buy and to whom they shall sell. This liberty of choice is a legal right inher- 
ent in the individual. Its exercise is therefore legal, and since the boycott 
constitutes such an exercise, the boycott is legal. Consequently, damages 
resulting from the boycott are due to the exercise of a legal right, and hence 
cannot constitute legal injuries which call for redress. 

The force of the argument, as well as its present application, depends upon 
the form of collective action which the term “boycott” denotes. The conten- 
tion apparently takes it for granted that a boycott is necessarily an expres- 
sion of purely voluntary action, with respect to the process of buying and 
selling, on the part of those participating in the movement. While legal 
precedents cannot be successfully invoked to the effect that boycotts can 
never take the form of expressions of a voluntary exercise of the liberty of 
choice, they are unanimous in announcing that the operation of a boycott 
may and usually does involve the subjugation of the will of the individual by 
means of threats and intimidation. 

Ruling Case Law defines boycott as “a combination of several persons to 
inflict loss on a third person by causing others, against their will, to withdraw 
from him their beneficial trade intercourse, through threats that, unless a 
compliance with the demands is made, the persons forming the combination 
will cause loss or injury to him; or an organization formed to exclude a person 
from business relations with others by persuasion, intimidation and other acts 
which tend to violence, and therefore cause him, through fear of resulting 
injury, to submit to dictation in the management of his affairs.”*7 According 
to this definition, the absence of the exercise by the individual of an un- 


6 Memoranda Presented to the Lytton Commission, Vol. I, p. 407. 
7 Ruling Case Law, Vol. 5, p. 1096. 
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trammelled liberty of choice appears to be the main attribute of the boycott 
there defined. 

The term “boycott” conveys to an Anglo-Saxon mind the conception of a 
situation where persons may be, and generally are, constrained to do acts 
against another which they themselves have a legal right to do; but, as stated 
by Salmond, “it does not follow that because a plaintiff’s customers have a 
right to cease to deal with him if they please, other persons have a right as 
against the plaintiff to compel his customers to do so.” Of course, action in 
combination is not necessarily illegal. The difference between what is vol- 
untary and what is compulsory marks the distinction between what is legal 
and what is illegal respecting acts performed in combination. “If,” says 
Salmond, “a case of boycotting can be proved to be more than a voluntary 
combination—if the combination has been in any degree the outcome of 
compulsion exercised on those who took part in it—it becomes thereby an 
illegal and actionable conspiracy. .. .”® In the leading case of Quinn v. 
Leatham, one of the chief customers of a British tradesman was compelled by 
threats to discontinue his custom. The House of Lords held that losses sus- 
tained by the tradesman as the result of the withdrawal of his customers 
constituted a legal injury and that he was entitled to sue in damages there- 
for. A has a legal right to withdraw his trade from B. It follows that A 
has a legal right to represent to B that he will withdraw that custom unless B 
ceases to trade with C. But when, as already shown by the references to the 
authorities cited, A, acting in combination with others, coerces B to withdraw 
his trade from C, legal responsibility results, for C’s loss in trade is the result 
of a conspiracy to intimidate B to the point of taking steps whereby C is in- 
jured. It seems to be definitely established by the decisions of the English 
courts, the Federal courts of this country, and by the courts of many of the 
states of this nation, that C has a legal right to be protected against a loss in 
trade resulting from joint action whereby others, through coercion brought 
to bear on third parties, seek to bring about that loss.11_ It would appear, 
then, to be obvious that for the boycotters to injure C’s trade by the infliction 
of damage illegal per se upon B whereby he is coerced into refusing to trade 
or to continue to trade with C, would taint the boycott with illegality. An 
examination of the national boycotts here discussed shows that the damage 
inflicted by their operation was the direct result of this particular type of 
coercion,—coercion which took the form of penalizing parties in the position 
of B, by the imposition of so-called “fines,” by the destruction of their prop- 
erty, and by violence to their persons. 

The national boycott is a weapon devised by the nationals of one state 
to inflict damage upon the interests of the nationals of another. Whether 


§ Law of Torts, London, 1907, p. 441. 9 Op. cit., p. 446. 101901, A. C., 495. 

1132 L. R. A. (N.8.), p. 750, footnote to American Federation of Labor et al. v. Buck’s 
Stove & Range Co., 33 App. D. C. 83; and see specifically to this effect, Duplex Printing 
Press Co. v. Deering et al., 254 U. S. 443, 466, 468. 
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that damage constitutes a legal injury depends on whether the methods of 
conducting the boycott involve a violation of law. Hence, a state which 
presents a claim against another for injuries resulting from boycott must be 
prepared to establish that the boycott, as conducted, involved a breach of 
law. Ifthe use of the weapon has been unlawful, national responsibility may 
result, as in the case of the wrongful use of any other instrumentality suscep- 
tible of inflicting injuries upon aliens. The denial of national responsibility 
for damages resulting to foreigners from the application of boycott, based on 
the ground that the movement originates with the people, is insufficient for 
two reasons: (1) the fact that a movement resulting in damage to foreigners 
originates with the people does not legalize it or its effect; (2) the fact that a 
government does not necessarily avoid responsibility for injuries suffered by 
foreigners by showing that they were inflicted, not by it, but by its nationals. 
The essence of a national boycott is publicity. The government must and 
does know what is going on. If the methods employed by the people are 
unlawful, it is the duty of the government to use adequate means to put a stop 
to the movement. Failure to use these means results in national responsi- 
bility. 


INJURIOUS EFFECTS OF NATIONAL BOYCOTTS 


It may be well at this point briefly to consider the effect of the national 
boycott on the foreign interests against which it is launched. 

From April through December, 1908, as the result of the boycott of that 
year, Japanese exports to China declined by more than $10,000,000 in com- 
parison with the same period of 1907. According to Orchard, from whom the 
above figures are taken, other factors influenced this decline, “but the decline 
in imports from Japan was relatively four and one-half times as great as from 
the other countries of the world.” The boycott of 1909, of very short dura- 
tion, had little or no effect on the Japanese monthly trade returns. But under 
the pressure of the 1915 boycott of Japan, which was effective only from 
January to June, “the volume of exports from Japan to China, Hongkong 
and Kwantung, compared with the first half of 1914, decreased by $17,900,000 
(gold) or 29 per cent.” However, due to the World War, Japan became sud- 
denly the only source of many manufactured articles, reducing the net de- 
crease in exports from Japan to China to some 12 per cent. On the occasion 
of the 1919 boycott, Japanese imports actually increased during that 
year compared with the previous year; but, Orchard tells us, the 1919 
boycott continued into 1920 and 1921, “and its effect in those years was 
much more evident.” In 1920, Japan lost about $29,152,000 in trade to 
the China market. As the result of the 1921 boycott, coupled apparently 
with the aftermath of the boycott of 1919, Japanese trade with China was 
hard hit. The decline of Japan’s export trade to China, says Orchard, 
amounted to nearly $87,000,000, or nearly 14 per cent of the total export 
trade of Japan for 1921. “It cannot be denied,” the author states, “that 
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the 1919-1921 boycotts, whatever they cost China, resulted in considerable 
success.” 

In 1925 the boycott, after having been addressed first against the Japanese 
and concentrated with great intensity on the British, resulted in the paralysis 
of British coastal and river shipping for four or five months in Shanghai and 
central China, and reduced the sales of certain classes of British goods to 
about a third of the normal. At Canton and Swatow, there resulted a com- 
plete stoppage of all direct British trade and “the forcible prevention of all 
communication with Hongkong. . . .”15 On the basis of the trade returns 
of “the seven most important countries” trading with Hongkong in the period 
before the boycott from January, 1921, through June, 1925, the total loss in 
the trade of Hongkong with all countries is said to have amounted to at least 
$300,000,000 gold in the fifteen months of the boycott.1* The boycott against 
Japan following the Tsingtao incident of 1927 was “an important factor” in 
the severe depression of Japanese trade of that period. From June to Decem- 
ber, the Japanese trade to China declined by nearly $9,500,000, but, due to 
the amount of trade which came into China from Japan through Hongkong 
and Kwantung, “the actual decrease in Japanese exports to the China market 
amounted to about $2,735,000 in seven months.” 15 

In connection with the boycott imposed as the result of the Tsinan incident 
in 1928, the “Japanese Spinners Association in China estimated the extent of 
their losses at more than $1,000,000 monthly.” Orchard compares the year 
1926, instead of 1927, with 1928 for the purpose of computing losses due to 
boycott in 1928; 1927 being a boycott year. The Japanese trade with China, 
Hongkong and Kwantung declined in 1928 by $17,500,000. “The boycott 
also continued in 1929, and for the first five months the loss in trade amounted 
to an additional $19,137,000 compared with 1926.” In August of 1928, the 
North China Herald estimated that there had already accrued in that year a 
loss of $16,000,000. As the result of this boycott, the elimination of Japa- 
nese matches and cotton yarn was “practically completed.”!® The figures 
thus given represent amounts in gold. 

According to the figures in the Commission’s Supplement, Japanese trade 
had already, as the result of the 1931 boycott, suffered a loss of 105,000,000 
yen compared with the results of the preceding year.1* There is inserted in 
the Supplement the following statement of the effect of the 1931 boycott on 
Japanese residents: 


In places so far apart as Tientsin, Shanghai, Hangchow, Soochow, 
Wuhu, Nanking, Kiukang, Hankow, Ichang, Chungking, Shashih, 
Chengtu, Foochow, Wenchow and Yunnan, anti-Japanese feeling seems 
to have been, and still is, intense. In numerous cases, Chinese servants 
left Japanese by whom they were employed, Japanese were cut off from 


#2 John E. Orchard, Japan’s Economic Position, pp. 453-461. 
13 Supplement to the Lytton Report, p. 215. 4 Dorothy J. Orchard, loc. cit. 
4% John E. Orchard, op. cit., p. 465. 16 Op. cit., pp. 467-468. 17 P, 239. 
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the supply of food and other daily necessities, and Japanese were subject 
to various forms of abuse and threats. In many cases, Japanese had 
been compelled to flee for safety or to withdraw altogether to Japan. 
Many Japanese lost their employment.1§ 


It may be assumed that the above extract is representative in kind, if not in 
degree, of the effects of all national boycotts on Japanese residing in China. 


BOYCOTT METHODS EMPLOYED 


The Commission of Enquiry found that in certain of the movements under 
discussion the government had actually participated in the organization and 
encouragement of boycott activities. But let us consider the case where gov- 
ernment participation is not involved, and where it may be taken as estab- 
lished that the movement originated with and was carried on by private 
parties. It is to such a situation that the argument of liberty of choice is 
applied. 

In the Supplement to the Lytton Report, it is pointed out that the boycott 
is an ancient Chinese custom in which the merchant guilds played the leading 
part; that while the European guilds have disappeared or lost their influence, 
the Chinese guilds “are powerful organizations even today.” One of the rea- 
sons for their survival is that, whereas 


in the Western Hemisphere the law has gained at an early date sufficient 
strength to protect the individual against arbitrary attacks on his inter- 
ests, ... (this) . . . has not been the case—at least, not to the same 
extent—in China. . . . Both in Europe and in China, the guilds, in 
order to enforce the rules established by them, have found it necessary 
in the interest of their members to invest themselves with a certain 
power, either to impose their will on outsiders (officials and the general 
public) or on recalcitrant elements among their adherents. The co- 
ercive measures used for this purpose were very similar to what we call 
today “boycott.” !® 


The Supplement quotes Morse *° to the following effect: 


All Chinese guilds are alike in interfering with every detail of business 
and demanding complete solidarity of interest in their members, and they 


18 Page 243. It is remarked in the Supplement that information as to the effects of the 
boycott on various Japanese interests is unavoidably, almost exclusively, of Japanese origin 
“because of the fact that no one else is in possession of such documentation” (p. 243). The 
statement quoted is a summarization of the Japanese Assessor’s Document ‘‘A,’’ Appendix 
7; and in commenting on the subject of the methods employed in conducting the boycott, the 
Commission had occasion to remark that “the description given in Document ‘A,’ Appendix 
7, submitted to the Commission by the Japanese Assessor, may be safely taken as correct” 
(p. 227). And on this special question of the economic effectiveness of the national boycott, 
see Dr. C. F. Remer’s excellent contribution to the general subject: A Study of Chinese Boy- 
cotts with Special Reference to their Economic Effectiveness (1933), pp. 35, 42, 49, 64, 111, 
132, and Chapters XIV and XVI. 

19 P, 209. 

20 Hosea Ballou Morse, The Guilds of China, with an account of the Guild Merchant, or 
Co-Hong of Canton. 
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are alike also in that their rules are not a dead letter, but are actively en- 
forced. The result is a tyranny of the many over the individual, and a 
system of control which must by its nature hinder “freedom of enterprise 
and independence of individual initiative.” 


Under the heading Today’s Boycotts a Development of Existing Condi- 
tions, the Supplement proceeds: 

It will be noted . . . that many of the most salient characteristics of 
present day anti-foreign boycott movements in China... are... 
modern developments of . . . well established customs such as the in- 
fluence of organized collectivities over their individual members; the 
faculty to act independently of the authorities, and, if necessary, against 
the authorities; the power of organizing and establishing regulations and 
of applying them if necessary by coercive measures; the habit of taking 
the law into their own hands, and, most typical of all, the tendency to use 
the boycott as a coercive measure for defensive purposes.”! 


Burgess is quoted, to show that “the boycott has been used on a larger scale, 
not only by individual guilds, but by the combined merchant and student class 
in China in dealing with international injustices. The most striking instance 
is the boycotting of British trade in Canton. . . .” 2? 

Referring to the boycott against the United States in 1905, it is stated in 
the Supplement that “in certain cases, organizations were formed to put into 
circulation propaganda for the boycotts, and to enforce the rules.” “A par- 
ticular feature [of the 1908 boycott] was that the Cantonese shipping circles 
at Hong-Kong adopted a resolution for the boycott of Japanese ships to be 
enforced under penalty of heavy fines.” 2? On the occasion of the 1919 boy- 
cott against Japan, Orchard states that “large consignments of goods were 
confiscated and burned in quiet and orderly demonstrations.” And further, 
that “in Hongkong a quantity of Japanese paper valued at $40,000 (Mexi- 
can), together with some porcelain, linen, cotton goods, and matches for 
which no value was estimated, was burned in a single demonstration. .. . 
In Shanghai, they made bonfires of the so-called ‘low-grade goods’ or ‘inferior 
goods’ of Japanese origin that were taken from shops found violating the 
boycott. In many other places, Japanese goods were burnt and destroyed in 
patriotic demonstrations.” A Presidential mandate was issued prohibiting 
the students pushing the boycott to meddle further in political affairs. The 
mandate was ignored, the demonstrations continued and several hundred stu- 
dents were arrested by the military, as the result of which “merchant’s guilds, 
chambers of commerce, artisans and craftsmen, labor unions and coolies 
joined in the boycott.” 24 “The boycott virtually continued with intermit- 
tent ups and downs during 1920, 1921 and 1922, until the Shantung issue was 
settled at the Washington Conference.” 25 

On the occasion of the 1923 boycott against Japan, “the actual leadership 


1 P, 211. 
# John Stewart Burgess, The Guilds of Peking, New York, 1928. Suppl., p. 211. 
2 P. 213. * John E. Orchard, op. cit., p. 456. % Supplement, p. 214. 
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was in the hands of the Chamber of Commerce at Shanghai, which organized 
for the purpose a ‘People’s Anti-Japanese Foreign Policy Association,’ and 
an ‘Economic War Committee.’” 2 The boycott regulations were along the 
regular lines. Orchard calls attention to the following notice which was given 
prominence in the Chinese press of Shanghai: “People should regard the 
Japanese goods as poisonous. Do not supply the cruel people with rice and 
wheat.” 27 “Thus,” it is remarked in the Commission’s Supplement, “the 
boycotters evidently tried to cut off Japanese residents from certain daily 
necessaries of life.” 28 Proclamations issued at the request of the Japanese 
Government prohibiting the movement had for several months no immediate 
effect. 

The 1925 boycott was directed first against Japan and Great Britain, but 
in subsequent phases the efforts of the participants were concentrated against 
the latter. The movement was of a “particularly violent character.” Ac- 
cording to the Report of the Commercial, Industrial and Economic Situation 
in China, covering the period July 1, 1925-June 30, 1926, issued by the 
British Department of Overseas Trade, extracts from which are incorporated 
in the Supplement to the Commission’s Report, the boycott “was accompanied 
by violent propaganda, intimidation and bribery.” On the occasion of the 
1927 boycott against Japan, the Commission found, the usual type of boycott 
rules were established, and appear to have been enforced “with the ut- 
most rigour, even to the extent of provoking protests from Chinese mer- 
chants. . . .” 2° 

The 1928-29 boycott was declared against Japan as a result of the so-called 
Tsinan incident. In dealing with this particular movement there is included 
in the Supplement to the Commission’s Report the following statement, taken 
from the document presented by the Japanese Assessor: 


Whereas on previous occasions agitators often resorted to acts of 
violence against Japanese merchants, or made unlawful demands upon 
them, the present boycott was conducted with but a few minor cases of 
violence, such as the detention of Japanese-owned goods, efforts having 
been concentrated upon the control of Chinese traders.*® 


Referring to the rules drawn up in the Programme for Economic Rupture 
with Japan, adopted by all the anti-Japanese societies during 1928-29, the 
Commission states that, in order to enforce them, “a strict control was exer- 
cised on the import and sale of Japanese goods, and offenders were punished 
by the usual means of fines, confiscation of goods, and even public exposure in 
a wooden cage. Orchard mentions as a special feature of this boycott that 
the proceeds of fines, of the sales of confiscated Japanese goods and of regis- 
tration fees served to finance the campaign.” *4_ “In every important center,” 
says Orchard, “boycott committees were formed that undertook to register 

% Supplement, p. 214. 27 John E. Orchard, op. cit., p. 462. 
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Japanese goods on hand in the local shops and to fine the merchants holding 
goods not registered or ordered after the boycott began. Confiscated goods 
. were held in storage or sold at auction, the proceeds going to finance 
the boycott movement.” Three anti-Japanese associations were reported to 
have collected in the form of fines and registration fees $1,192,000 (Mexican) .*” 
The 1931-32 boycott was launched primarily as the result of the killing by 
mobs of a large number of Chinese in Korea, following the Wanpoashan in- 
cident in June of 1931, and was continued in force with increased severity fol- 
lowing the events at Mukden of September 18 of that year. 


Propaganda was being spread by means of meetings, placards, hand- 
bills, ete. . . . Samples of posters were shown to the Commission... . 
They were often of a violent character. . . . At the same time, slogans 
were posted everywhere over China, and were even printed on bank 
notes. Typical examples of these slogans are the following: 

“Those who buy Japanese articles with this note are either inhuman or 
cold blooded. 

“Anybody who buys enemy articles shall lose his sons and have his 
grandchildren made extinct. 

“Those who buy Japanese articles with this note shall ultimately meet 
with ill fate; a man will be forced to join brigands, and a woman will 
become a slavish prostitute.” 3% 


Under the title Various Boycott Methods, there are mentioned by the 
Commission the compulsory registration of Japanese goods held in stock by 
Chinese merchants; the raiding by inspectors of stores and godowns where 
the presence of non-registered Japanese goods was suspected; the fining and 
exposure to public censure of merchants found to have breached the rules; the 
process of subjecting to “various forms of disapproval and molestation” those 
who travel in Japanese ships, use Japanese banks, or serve Japanese in any 
capacity. “It is clear,” says the Commission of Enquiry, “that a movement 
of this kind, which is conducted in an atmosphere of great national excite- 
ment, cannot be carried through without a certain amount of violence taking 
place.” The Shanghai Chinese press of July 28 reported the bombing of a 
coal dealer’s compound by persons opposing the action of the proprietor in 
handling Japanese goods. An August newspaper report gave the text of a 
threatening letter received by two large Chinese retail firms, ordering them 
to publish a notice in the local press informing the public that they would 
cease to sell Japanese goods. The letter ended with a statement that “a 
week from now we shall send delegates to your premises to ascertain whether 
you have obeyed our orders, failing which we shall blow up your premises.” 34 

It is stated in the Report proper that “some of the letters reproduced in the 
newspapers were signed the ‘Blood-and-Iron Group’ or the ‘Blood-and-Soul 
Group for the Punishment of Traitors.’” In considering the claim of “spon- 
taneity” made on behalf of China, the Commission states in a later paragraph 
that “it has been clearly shown to what extent the Kuomintang, using the 


3 John E. Orchard, op. cit., p. 466. % Supplement, p. 221. 4 Tbid., p. 222. 
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mentality and the methods which the Chinese people have inherited from 
their old guilds and secret societies, has taken control of the recent boycotts, 
and particularly of the present one. The rules, the discipline, and the sanc- 
tion used against the ‘traitors,’ which form such an essential part of the 
present boycott, show that, however spontaneous, the movement is certainly 
strongly organized.” 
In discussing the “impression gained in the course of the inquiry,” it is 
stated in the Commission’s Supplement that until 1925 or 1928 the methods 
used were those “derived from the old guild practices as described in the 
first section of this memorandum”; and that beginning with the dates given, 
the direction of the movement was “more and more centralized in the hands 
of the Kuomintang”—the National Party of China; that “it naturally fol- 
lowed that simultaneously the coercive authority of the boycott leaders over 
their adherents and over the Chinese public at large became stronger than it 
had ever been before.” Referring to the modus operandi of the present boy- 
cott associations, the Commission found that there is 
abundant evidence to prove that irregular methods have been used in a 
great many cases, especially with regard to merchants who were sus- 
pected of dealing in or having in stock Japanese goods in secret... . 
Thus the description given in the document ‘A,’ Appendix 7, submitted 
to the Commission by the Japanese Assessor, may be safely taken as 
correct. . . . Indeed there is no need for a detailed enquiry in each case 
to come to the conclusion that such methods as the cancellation of com- 
mercial contracts for no other reason than the declaration of a boycott by 
a private organization, accompanied by intimidation, the entering of 
private houses, godowns and stores for the purpose of seizing goods, 
forced auction of these goods, the imposition of fines and other punish- 
ments by the boycott organization, have been frequently used. 


” 


Again: 


The truth is rather that irregular practices against Chinese merchants 
who have broken or who are suspected of breaking the rules of the boy- 
cott are taking place on such an extensive scale that, as an indirect result, 
the contractual rights and interests of Japanese residents are constantly 
violated.3¢ 


A summary of the findings of the Commission of Enquiry with respect to 
the particular point under present discussion,—whether the methods em- 
ployed in the Chinese boycott movements directed against foreigners during 
the present century afford merely examples of the exercise of liberty of choice 
inherent in the individual with respect to buying and selling,—will be found 
in the following extracts under the heading Final Considerations: 

The foregoing considerations clearly show the serious nature, materi- 
ally and morally, of the boycott as used against the Japanese, and the 
considerable part this powerful weapon has played for more than twenty 
years in Sino-Japanese relations, and quite particularly during the dis- 
pute under investigation. 


85 Report, p. 118. 36 Supplement, pp. 227-228. 
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... The fact that all of these methods are essentially the same as 
those used in China of olden days may be an explanation of what is 
happening now, but it should not be accepted as an excuse. When in 
former days a guild elected to declare a boycott, searched the houses of 
suspected members, brought them before the guild court, punished them 
for a breach of rules, imposed fines and sold the goods seized, it acted 
in conformity with the customs of the times. 

. . . Today things have changed. China has entered the family of 
nations. . . . China has accordingly given herself a code of modern laws, 
and wants to be considered by other nations as an equal among equals; 
. . . but at the same time she should realize that modern legal principles 
are incompatible with traditional Chinese boycott methods. The 
memorandum with which the Chinese Assessor has tried to defend his 
country’s point of view with regard to the boycott question contains 
indications that the Chinese Government has realized the contradiction 
just mentioned. The leitmotif which runs through all his arguments is 
to the effect that “boycott . .. is pursued, generally speaking, in a 
legitimate manner and under a form which does not involve any respon- 
sibility of the Chinese Government.” . . . Unfortunately the evidence 
at the disposal of the Commission tends to prove the contrary.** 


It is interesting to note that in the course of the investigation of the boycott 
question by the Commission, certain Chinese, when interrogated concerning 
the effect of the boycott in Shanghai, stated that “the Kuomintang and the 
anti-Japanese associations . . . no longer need coerce and intimidate the 
people, considering that the Chinese masses no longer cared to deal in or con- 
sume Japanese 

The findings of the Commission are clearly to the effect that the boycotts 
under consideration have been conducted subject to the guidance and control 
of the anti-Japanese organizations up to 1925, and thereafter subject to the 
domination of such organizations working hand in hand with the Kuomintang 
or National Party of China; that the control has been enforced by the as- 
sumption on the part of the leaders of the power to punish by way of fines, 
confiscation of property and even temporary imprisonment; that the power 
has been exercised; that coercion and intimidation are factors which have not 
for a moment been absent from the picture. The assumption of the power, 
and its constant exercise, of themselves demonstrate that nothing resembling 
a full and free liberty of choice has existed in the individuals participating in 
the various national boycotts under discussion. It necessarily follows that, 
in these circumstances, there is no room for the application of the theory 
of liberty of choice—the “fundamental principle” on which the disclaimer 
of national responsibility for injuries resulting from national boycotts is 
based. 

These conclusions seem to find full support in an article in the Round 


7 Supplement, p. 247. And see also on this point, Remer, op. cit., p. 240, where the author 
states that the boycott of 1931 made use of all methods of the earlier boycotts and that “‘in 
some cases the death penalty was inflicted.” 
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Table,®* in which considerable light is shed on the conditions under which the 
1925-26 boycott was conducted. It is there stated that intimidation “used 
ruthlessly and on a wholesale scale” is the chief weapon of the boycotters. 
Employees of British firms or residents who did not cease work at once were 
subjected to threats and acts of personal violence which took various forms, 
such as the abduction of the wife of a non-sympathizer; the threat to destroy 
property by fire, to desecrate the family graves of obdurate employees or to 
assassinate members of their families. At first the violence inflicted was of a 
“mild” character, consisting in the parading of the victims in the streets wear- 
ing caps inscribed with the characters ‘Foreigners’ Dogs.” But later, strike 
breakers were “beaten unmercifully, tied up by thumbs to poles, and exposed 
to the heat of the sun.” Even at Hongkong it was found impossible to check 
intimidation, whereas at Canton, Swatow and other treaty ports in Kwantung 
the police assisted the boycotters by putting in jail anyone sent them by the 
Strike Committee. Mention is made of a British steamer at a West River 
port lying in midstream “whilst armed launches circle round and seize any 
native boat attempting to go alongside,” the boat of offenders in this respect 
being not infrequently destroyed by the boycotters. Passengers’ luggage was 
searched by pickets and such articles of British origin as it was found to con- 
tain were confiscated. In the face of the evidence emanating from such 
sources as the above, it seems impossible to accept the view that the boycott 
methods employed can be correctly described as affording examples of the 
exercise of a liberty of choice in the matter of buying and selling foreign 
goods. 


FOREIGN LOSSES THE DIRECT RESULT OF UNLAWFUL METHODS 


A summary of the methods employed in the boycott movements under dis- 
cussion shows (a) the confiscation and destruction by self-constituted au- 
thorities, acting without the warrant of law, of property legally acquired by 
the nationals of the state in which the boycotts originated; (b) the un- 
authorized infliction of “fines” and physical penalties on those nationals for 
having such property in their possession; (c) unauthorized interference with, 
and prevention, by intimidation and various forms of coercion, of the exer- 
cise by such nationals of the liberty of choice in the matter of buying and 
selling. 

But it was contended by the Chinese Assessor that these are acts committed 
by Chinese nationals to the prejudice of other Chinese nationals; that the 
matter is one where both offenders and sufferers belong to the same national- 
ity; consequently, that the matter is one of internal consequence to China 
only. In response to this objection, the Commission stated that “it overlooks 
the fact that the ground of the Japanese complaint is not that one Chinese 
national has been illegally injured by another, but that the injury has been 
done to Japanese interests by the employment of methods which are illegal 


39 “The Menace to Hong Kong,’”’ Vol. 16, Dec. 1925-Sept. 1926, p. 534. 
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under Chinese law, and that failure to enforce the law in such circumstances 
implies the responsibility of the Chinese Government for the injury done to 
Japan.” 4° 

Specific contentions put forward in support of the Chinese point of view 
were thus expressed: 


The boycott has not been directed directly against Japanese merchants 
in China. . . . Nobody has ever tried to make them close their shops or 
to prevent the public from entering. If a part of their customers had 
turned away from them, it was because, out of their own free will, they 
did not want to patronize them. . . . No Japanese goods belonging to 
the Japanese people have been seized. . . . These measures did not, 
therefore, directly cause damage to Japanese subjects. . . . The letter 
and the spirit of the treaties were rigorously observed. There has never 
happened anything which impaired the liberty of carrying on commerce 
enjoyed by the Japanese by virtue of the conventions which their govern- 


ment has concluded with China.*! . . . The Japanese have never been 
the object of any coercive measure exercised upon their person or 
property.*” 


A purely voluntary refusal on the part of an individual to enter into com- 
mercial dealings with another is of necessity a legitimate act. Needless to 
say, no right exists in the resident alien, nor is the right or power recognized 
in the state of which he is a national, to exercise any control over a national 
of the state of residence with respect to the performance of a legitimate act. 
The voluntary refusal of a group of such nationals to trade with the resident 
alien may inflict an irreparable injury upon the latter—may ruin him—but 
the injury is damnum absque injuria, for the cause of the damage was an act 
entered into under every sanction of the law. But the situation changes com- 
pletely when the refusal to trade is of itself the direct result of violations of the 
local law. In the case under discussion the foreign merchant, or his govern- 
ment for him, will state, and in so stating announce the fact, that he is being 
injured in his property rights because various powerful groups of individual 
nationals of the state of residence, not only without the authority of law, but 
in defiance of it, forced his customers to discontinue to do business with him 
under penalty of fines illegally imposed, confiscations not recognized by law, 
and violence to their persons. 

Under such conditions, governmental responsibility would seem to be 
plainly established, having for its basis the unfulfilled obligation on the part 
of the state of residence to guarantee the resident alien the protection con- 
templated by the local law. This obligation would exist regardless of treaty 
stipulations; for while the power and right to exclude foreigners are inherent 
in national sovereignty, there is nevertheless the duty on the part of a state to 
give aliens the protection which the local law affords once they are permitted 
to enter and reside within its territory. As a matter of fact, international 


«© Report, p. 120. 
“ Memoranda Presented to the Lytton Commission, by Dr. V. K. Wellington Koo, 
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law demands that the local legal machinery meet a required minimum stand- 
ard. Where the right of residence and trade is accorded by treaty stipula- 
tions, it is apparent that the duty to protect must keep step with conventional 
engagements. In this connection it has been suggested that “for a boycott to 
be contrary to treaty engagements in force, the state should have expressly 
assumed by treaty either the obligation to prohibit her subjects from putting 
an end to the business relations which they have had with such and such com- 
mercial establishments, or the obligation to compel her subjects to order such 
and such goods from such and such countries.” 4#* The statement is correct 
only if it be assumed that the boycott referred to does not involve the use of 
illegal methods resulting in injury to the boycotted foreigner. As stated by 
Fauchille, if by treaty one state permits commercial relations with another 
“she does not guarantee that these relations will be established or will con- 
tinue’; nor can “a state compel her nationals or her residents to carry on 
commerce with a given country when they do not wish to do so.’’** It may, 
however, be safely asserted that when an alien engages in commercial inter- 
course within the territorial confines of a state under treaty stipula- 
tions conceding the right to do so, such an engagement carries with it, at the 
least, a guarantee against the encroachment upon or the destruction of the 
right by the illegal acts of its own nationals. 

The contention that the illegal acts have been perpetrated, not upon the 
resident aliens, but upon the nationals of the state of residence will not stand 
up under analysis. It is true that the illegal confiscation of goods was suf- 
fered by the Chinese owner; that it was Chinese who were subjected to the 
payment of fines illegally imposed; that “public exposure in a wooden cage” 
was an illegal act to which Chinese only were subjected. But the avowed 
purpose of the confiscation, of the imposition of the fines, and of the illegal 
incarceration, was to injure Japanese trade. The enforcement of these con- 
fiscations, fines and penalties upon the Chinese was the illegal weapon which 
struck the blow which caused the injury not only to Japanese merchants resid- 
ing in China, but to Japanese at home and to Japanese trade. We have, then, 
the avowed purpose, to-wit, the infliction of injuries by means of the boycott; 
the carrying out of that purpose by illegal methods, that is, the confiscation of 
Japanese goods, and the imposition of fines and physical penalties upon the 
Chinese in order to enforce the boycott; the enforcement of the boycott with 
its attendant injuries to Japanese interests, which constituted the fulfillment 
ofthe purpose. There is no question of indirect damage here, for the sequence 
of purpose, cause and effect is too plainly established. 


WHERE THERE IS GOVERNMENTAL PARTICIPATION IN THE BOYCOTT 
Where the government itself participates in a boycott, the question of the 
legality or illegality of the methods employed, viewed from the standpoint of 


* Laferriére, in Revue Générale de Droit International Public, 1910, pp. 288-326, quoted in 
Dr. Koo’s Memoranda, Vol. I, pp. 408-9. 
4 Traité de Droit International Public, Sec. 985 (3). 
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the domestic law, is not of primary importance in determining national re- 
sponsibility. If the methods were illegal from the standpoint of the local 
law, that fact would probably be regarded as an aggravating circumstance; 
for governmental participation of itself would constitute at once a violation 
of international law and a breach of treaty stipulations. The high contracting 
party which had accorded the right would be engaged not only in destroying 
that which it had bound itself by contract to permit and preserve, but would 
be employed in annihilating rights which by the law of nations it is its duty 
to protect. 

In connection with the question of governmental participation in the boy- 
cott, an interesting and novel situation was presented to the Lytton Commis- 
sion. On behalf of Japan, it was asserted that the Chinese Government took 
an active part in pushing the movement. The contention was denied by the 
Chinese Assessor. In conversations which the Commission of Enquiry had 
with a representative of the Chinese Government, the latter, in response to 
the question as to whether government officials or departments had directly 
participated in certain activities of the boycott, replied that “. . . the Gov- 
ernment had given no such orders; members of the Kuomintang may possibly 
have done so.” The Kuomintang is the Nationalist Party of China; but the 
designation affords to Western eyes no clue as to the functions of that organ- 
ization. In contemplation of what follows, it is of importance to note that 
the Commission found that until 1925, or possibly 1928, the “national” boy- 
cotts were organized and directed by various unofficial organizations; and that 
“to begin with the boycott of 1925, and quite clearly with that of 1927-28, the 
direction of the movements was more and more centralized in the hands of the 
Kuomintang ... the standard bearer of Chinese nationalism... .” It 
appears from the Commission’s Supplement, and the authorities therein 
quoted, that from the beginning the Kuomintang assumed a position of direc- 
tion and control with respect to the National Government and its predecessor, 
the Nationalist Government; that the so-called “Principles Underlying the 
Period of Political Tutelage” were confirmed by the Third National Congress 
of the Kuomintang in March of 1929; that while under these principles the 
exercise of executive, legislative, judicial and other powers was delegated to 
the National Government, “the direction and control of the National Govern- 
ment in the administration of important state affairs shall be entrusted to the 
Central Political Council of the Central Executive Committee of the Kuomin- 
tang.” It is not surprising that the Commission puts the question: “What is 
the responsibility of a Government which is practically an organ of the con- 
trolling political party of the country?”—finding, as the Commission does, 
that “the real source of Government power is not the Government itself, but 
the party.”4 

In the Report proper, the Commissioners, referring to the question of na- 
tional responsibility for injuries resulting from the boycotts, says: 
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In this connection, the question of relations between the Government 
and the Kuomintang must be considered. Of the responsibility of the 
latter there can be no question. It is the controlling and codrdinating 
organ behind the whole boycott movement. The Kuomintang may be 
the master and maker of the Government; but to determine at what 
point the responsibility of the party ends and that of the Government 
begins is a complicated problem of constitutional law on which the Com- 
mission does not feel it proper to pronounce.*® 


If, as found by the Commission, the entity entitled the “National Govern- 
ment” operating under the constitutional law of a state “has not a free hand 
in the suppression of irregular methods employed by the boycott associa- 
tions,” ** that power must be lodged somewhere in some instrumentality vested 
with sovereign powers. State responsibility may be engendered by the acts of 
any organ through which the state exercises the powers inherent in sover- 
eignty. The government of a state vis-d-vis other Powers is the agency 
through which the state acts. The real government must be the entity which 
is vested with controlling authority. A state cannot, it is believed, elude 
responsibility by designating as its “government” an organization which in 
fact, as a matter of domestic constitutional law, is not vested with unrestricted 
power to determine policies, but is subject to the direct control of another 
entity. If the “National Government” is “responsible” to a National Party 
and is “guided” by it, then for all practical purposes the party would appear 
to be the government, the real repository of public power, of which the visible 
government is the creature, devoid of independent initiative. 


THE BOYCOTT AN UNWARRANTED MEDDLING IN INTERNATIONAL AFFAIRS 


There is yet another aspect from which the question of national responsibil- 
ity may be discussed, an aspect quite sui generis due to the very peculiar con- 
ditions under which national boycotts have been conducted by the Chinese. 

Characterizing the boycott as an essentially defensive weapon, the Com- 
mission comments on the fact that 


the Chinese have a tendency to use it at certain moments as a weapon to 
attain positive political aims. This tendency appears from the argu- 
ments which serve to convince the people of the necessity to “overthrow 
Japanese imperialism” of which the following is an example: 


“Japanese imperialism depends on financial penetration for its 
existence. Therefore we must crush Japan’s financial influence in 
China to overthrow her imperialism. This latter can easily be 
attained by securing the abrogation of all unequal treaties existing 
between China and Japan. We must strive to obtain Chinese auton- 
omy in order to foster the growth of our national products. It is 
likewise an absolute necessity that the severance of economic rela- 
tions with Japan be enforced, and this must be carried out at all 
costs.” 


Report, p. 120. 47 Supplement, pp. 229, 230. 48 Tbid., p. 246. 
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The Commission found that the methods, varying in degree and not as to 
type employed, ever since 1925 or 1928 when the Kuomintang entered the field, 
were but a repetition of those adopted in the earlier boycotts of this century, 
and that the causes of such boycotts as occurred both before and after 1925 
or 1928, the date when the Chinese Government became directly implicated 
in the movement, were the same, to-wit, the acts of foreign Powers which were 
not regarded with favor by the Chinese. The injection of these private ac- 
tivities into the sphere of foreign intercourse was characterized by the United 
States Government, on the occasion of the anti-American boycott of 1905, 
as “an unwarranted attempt of an ignorant people to assume the functions of 
government and to meddle with international relations.” *° 

The boycotts were inspired by political events with which, under accepted 
rules of international intercourse, it was the province of the government to 
deal. The occasion for the boycott of 1908 was the payment of indemnity 
by the Chinese Government for the seizure of a Japanese steamer. “The 
leaders of the boycott announced that the boycott would not cease until the 
damage inflicted on Japanese trade should amount to $10,000 for every dollar 
of indemnity that had been paid to Japan.” 5° Here the question between 
the two governments had been closed by the payment of a given sum of 
money, the incident having been handled by the respective foreign offices. Yet 
a minority of the people of one of the parties to the dispute, dissatisfied with 
the result, undertook to attempt to penalize the foreign Power; to inflict puni- 
tive damages totally incompatible with the loss suffered. 

Referring to the 1925 boycott, which in its later stages was concentrated 
against Great Britain, and describing the movement against the trade and 
shipping of Hongkong, the Commission of Enquiry states that a blockade was 
immediately instituted against that port, and that certain regulations were 
promulgated by the Chambers of Commerce and the All-China General Labor 
Union in association with the Canton Hongkong Strike Committee of which 
the following are couched in terms of peculiar interest: 

Any British vessel, and vessels of any country passing through Hong- 
kong or Macao, shall not be allowed intercourse with inland Kwantung 
for discharge of cargo. 

All non-British merchandise, and non-British vessels, which do not 
pass through Hongkong or Macao, shall have freedom of trade.®! 

The Commission quotes from the Report on the Commercial, Industrial and 
Economic Situation in China covering the period July 1, 1925—June 30, 1926, 
from which the following is an extract: 

. In Shanghai and Central China generally, it [the boycott] para- 
lyzed British coastal and river shipping for some four or five months and 
reduced the sales of certain classes of British goods to about a third of the 


normal, while at Canton and Swatow an anti-British boycott was declared 
which has lasted ever since, involving a complete stoppage of all direct 


*° Foreign Relations, U. S., 1905, p. 223. 
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British trade and the forcible prevention of all communication with 
Hongkong. . . 

Of the material at hand, the boycotts of 1905, 1908 and 1925 afford perhaps 
the most dramatic instances of the invasion of the field of international affairs 
by individuals through the instrumentality of the boycott. A similar situa- 
tion is revealed in the boycotts of 1919 and 1923 against Japan. In the 
former, the initiative appears to have been taken by the student unions, whose 
regulations provided, inter alia, that no business was to be done with any 
Japanese; that no cargoes were to be transported on any Japanese ship, and 
that no Japanese bank notes were to be accepted or handled.5* The origin of 
the boycott was a political question: the Shantung issue then under discussion 
at the Paris Peace Conference. The 1923 boycott was declared against Japan 
as the result of Tokio’s refusal to reduce the period of the lease of Kwantung 
territory which had been extended by treaty. In this case the Chamber of 
Commerce at Shanghai organized for boycott purposes a “People’s Anti- 
Japanese Foreign Policy Association” and an “Economic War Committee.” 
Reference to later boycotts in which the Commission, upon investigation, 
found that the Kuomintang took an active part, is omitted as immaterial to 
the point under instant consideration. 

It seems plain that the rules of ordered international intercourse do not con- 
template the interposition of the activities of the private individuals of a state, 
acting alone or in combination, in the sphere of foreign relations. Agree- 
ments covering questions debated by the respective foreign offices of gov- 
ernments in the proper exercise of their functions should operate as final 
settlements of the points at issue. If the people are dissatisfied with their 
constitutionally appointed spokesman in this field, the machinery of govern- 
ment providing for his substitution by another whose policy will conform to 
the wishes of the nation may and should be invoked. For the people of one 
state to declare against another a nation-wide boycott of the type under dis- 
cussion because they are dissatisfied with the terms of a treaty which has been 
concluded between the respective foreign offices and confirmed by authorities 
vested with the power of confirmation, or because they feel that a settlement 
of a question in dispute is unsatisfactory, is to indulge in an unwarranted 
attempt to deny finality to the treaty, or to leave the debated point unsettled. 
Viewed from one angle, it is an effort to usurp governmental functions. Such 
an attempt it is the duty of the state to prevent, particularly where the process 
invariably involves the infliction of an injury upon the second state. If the 
power to take such measures belongs to the people, notwithstanding the fact 
that governmental authorities have been held out as their agents for the pur- 
pose of entering into international agreements, then the boycott is in essence 
an act of the state, for which international responsibility necessarily exists. 
If the power is not lodged in the masses—where of course it is not—then the 
government is under the duty to prevent unauthorized interference by its 
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nationals in the orderly conduct of diplomatic negotiations, and is responsible 
for injuries to foreigners resulting from such interference, particularly when 
the latter involves violations of the local law. 


IS THE BOYCOTT ESSENTIALLY A DEFENSIVE WEAPON ? 


In connection with the point just considered, reference was made to the 
statement by the Commission of Enquiry that “. . . although the boycott is 
essentially a defensive weapon, the Chinese have a tendency to use it at cer- 
tain moments as an instrument to attain positive political ends.” Reference 
was also made to the comment of the Commission regarding the use of meth- 
ods which “constitute the modern boycott movement as employed by China 
as a weapon of defense against Japan and other foreign countries. . . .” 54 It 
must be borne in mind that the Commission had before it for investigation 
facts bearing on the claim that “the boycott is a legitimate weapon of defense 
against military aggression by a stronger country.” ®° But the field of in- 
vestigation by the Commission covered all the boycotts which have been con- 
ducted since 1905. The question which is the subject of instant consideration 
is whether or not a nation-wide boycott directed against the nationals of an- 
other state is essentially a defensive weapon. 

Whether or not the boycott is a defensive weapon depends, as is the case 
with any other instrumentality capable of inflicting injury to person or 
property, upon the conditions under which recourse is had to its use. Of 
course, if every one of the acts of the foreign states which have called forth 
the application of boycott methods constituted a measure of injustice or 
aggression justifying defensive action, it may be assumed that the responses 
in the form of boycotts represent measures of a defensive character. But an 
act of self-defense presupposes aggressive illegal action directed against the 
defender; and the claim of self-defense must be predicated upon the existence 
of a lawful right to defend. If the so-called measure of defense is the answer 
to an act which does not savor of attack, it is merely an expression of dis- 
approval of the course of action to which it constitutes the response. An 
examination of the causes of the various Chinese boycotts since 1905 seems 
conclusively to establish that many have been conducted under conditions 
where the claim that the boycott is a defensive measure appears impossible to 
sustain. 

The boycott of 1905 was caused by a stipulation in the Sino-American 
commercial treaty restricting more severely than ever the entrance of the 
Chinese into the United States. The presence of such a treaty provision in- 
volves nothing which the law regards as an injury; nor, to express the obvious, 
does it constitute an act of aggression. The injuries inflicted upon the com- 
mercial interests of this government in consequence of the boycott movement 
were not the expression of defensive action on the part of the Chinese, for 
there was nothing against which to defend. The boycott was itself an act of 
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aggression based upon the dissatisfaction of the Chinese boycotter with the 
national policy of the United States. In 1908 the boycott, as already ob- 
served, was the result of the payment by China to Japan of the indemnity 
agreed upon by the two governments for the seizure by the former of a Japa- 
nese steamer. The episode was closed as far as the two governments were 
concerned. Whether Japan was morally right or wrong in demanding and 
obtaining the indemnity had no bearing whatever on whether the boycott in 
question was a defensive movement. Here again there was no attack against 
which to defend. 

The 1909 boycott against Japan is another example of an expression of 
popular disapproval attendant upon an agreement already perfected between 
the two governments bearing on the reconstruction and improvement of the 
Antung-Mukden Railway. According to Orchard, the boycott of 1919, which 
began in May before the Peace Treaty was signed, “had the immediate objec- 
tive of preventing the Chinese delegates from signing the Treaty for China, 
as well as expressing a protest to Japan.” 5* Had the Chinese delegates 
signed the treaty, this would certainly not have constituted either a legal injury 
or an act of aggression, although such signing would not have met with the 
wishes of the boycotting public. Here the boycott movement, involving of 
necessity the infliction of injuries upon a sister state, was initiated for the pur- 
pose of stopping the performance of an act of itself legal and non-aggressive 
by the representatives of the government of which the boycotters were them- 
selves nationals. The 1925 boycott, in its relation to Great Britain, was the 
result of a clash between Chinese strikers and a police detachment com- 
manded by a British inspector. The ensuing boycott did not constitute a 
defense to what was a fait accompli. 

It follows from an examination of the causes of a number of these boycotts 
launched in China ever since 1905 that they have been manifestations of 
popular disapproval of legal or political situations which have come into being 
as the result of treaty engagements entered into between the state in which 
the boycotts originated, and a sister state. Other movements of this char- 
acter have been undertaken, either with the purpose of preventing that from 
being done which the boycotters did not wish to be done, or because of resent- 
ment for that having been done which they did not wish to be done. These 
methods have been employed apparently without regard to the question as to 
whether the acts penalized or sought to be prevented were aggressive or non- 
aggressive, legitimate or illegitimate; and analysis establishes clearly that in 
many instances neither aggression nor illegality on the part of the state sub- 
jected to the boycott enters the picture. In such instances, consequently, the 
element of self-defense is conclusively shown to be lacking. It goes without 
saying that a national boycott movement can, and does, under certain condi- 
tions, assume the character of a defensive measure; but whether the action 
taken is defensive is inevitably bound to depend upon the facts of each case. 


56 John E. Orchard, op. cit., p. 455. 
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CLOSING OBSERVATIONS 


The Committee of Nineteen (Special Committee of the Assembly) ap- 
pointed by the League of Nations to study and report on the Report of the 
Commission of Enquiry found that “the use of the boycott by China, subse- 
quent to the events of September 18, 1931, falls under the category of re- 
prisals.” 57 The view expressed by the Commission of Enquiry that “it 
seems difficult to contest that the boycott is a legitimate weapon of defense 
against military aggression by a stronger country. . . .” 58 was accordingly 
accepted by the Committee. The observations in this article are addressed 
to situations other than those involving reprisals; to conditions as they existed 
prior to September 18, 1931, where the question of the use of the boycott as a 
weapon of defense against military aggression was not involved.®® 

While an examination of the conditions under which national boycotts 
have been conducted does not justify the conclusion that such a movement 
could under no circumstances afford an example of purely voluntary activity, 
the truth is that in no one of the instances considered does there seem to have 
been a departure from coercive methods. In considering the question as to 
whether national boycotts give rise to national responsibility, the steps which 
have characterized the conduct of such movements are the only reliable guide- 
posts to a solution. The record of such methods seems plainly to establish 
that the institution which has come to be known as the national boycott, far 
from being an expression of the liberty of choice of the individual, is an instru- 
mentality the efficiency of which has been due to the lavish and unlawful 
exercise of threats and force; and that, generally speaking, it does not, al- 
though of course it may, constitute an example of defensive action. 

It may be concluded that the national boycott, as exemplified by the in- 
stances herein discussed, does constitute an international delinquency for 
which liability may arise under the generally accepted principles of interna- 
tional 


57 Draft of Report of Special Committee of the Assembly, p. 17. 

58 Supplement, p. 249. 

5° After the fall of Tsingtao in 1914, the stationing of Japanese-troops there inspired the 
boycott of that year. The boycott of 1927 was launched in response to the presence in 
Shantung of Japanese troops stationed there to insure the safety of Japanese residents. 
They were withdrawn, but were again despatched to Tsinan in 1928 in view of the imminence 
of a collision between the Nationalist army and the Shantung provincial forces. See Anti- 
foreign Boycotts in China, Document A, Appendix No. 7, of the Japanese Assessor with the 
Lytton Commission, pp. 7, 12 and 15. 

60 Tt is of interest to note in this connection that at the 10th Plenary Meeting of the As- 
sembly of the League on Dec. 6, 1932, Mr. Benes, of Czechoslovakia, characterized as hostile 
acts anti-foreign propaganda and particularly economic boycott, when systematic, pro- 
longed, organized, supported and apparently fomented officially. At the 11th Plenary 
meeting, Mr. Politis, of Greece, characterized the unilateral denunciation of treaties and 
the anti-foreign agitation which found expression in systematic boycotting organized or 
abetted by the government, as “‘a kind of aggression and a flagrant violation of international 
law.” 
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I 


The first phase of the dispute between China and Japan before the 
League of Nations began in September, 1931, when China, following upon 
the invasion of Manchuria by Japanese troops, invoked Article 11 of the 
Covenant and asked the Council to take measures to restore the territorial 
status quo and to determine the amount and the character of the compensation 
due to her as the result of the invasion of her territory. It ended in April, 
1933, when, subsequently to the adoption by the Assembly of a report under 
Article 15 of the Covenant, it became clear that no effective action would be 
taken to implement the purposes of the Covenant. The charter of the 
community of nations organized in and through the League proved, to all ap- 
pearances, to be of illusory value in its fundamental aspect, namely, in the 
undertaking to protect the members of the League from external violence and 
aggression. The prediction of the sceptics that the authority of the League 
would be unable to assert itself if challenged by one of the Great Powers 
seemed to have been amply confirmed. It seemed to have been fulfilled by 
a successful defiance of the Covenant so unprecedented in its magnitude, obvi- 
ousness and persistence as to constitute a fair test case of the value and of the 
potentialities of the League. 

The element of truth contained in this appreciation of the position is admit- 
tedly great. However, it is not at all certain that the outcome of the dispute 
in its first phase may properly be adduced as conclusive proof of the juridical 
value of the Covenant as distinguished from the political attitude of the mem- 
bers of the League at a given time. The value of the Covenant as a legal 
document, 7.e., as a treaty laying down obligations, as an instrument enabling 
the members of the League to arrive at a collective judgment on the merits of 
a dispute, and as a juridical starting-point for common or individual effort aim- 
ing at the preservation of the peace, is not necessarily affected by the failure 
of the members of the League to abide by their obligations. The gap between 
the ascertainment and enforcement of right is not necessarily caused by any 
inadequacy of the law; it may be the effect of the political conditions and of 
the state of integration of the society in question. Moreover, the value of 
the Covenant as a legal instrument is not necessarily accurately expressed by 
the interpretation put on its clauses by the members of the League in the 
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course of any particular dispute brought before the League. Most of these 
clauses are deliberately of an elastic nature so as to enable members of the 
League, if they so wish, to put upon them an interpretation which reduces their 
legal obligations to a desired minimum. This the members of the League may 
do without exposing themselves to a justifiable charge of a breach of legal duty. 
At the same time, however, there is no warrant for assuming that such an 
interpretation constitutes an authoritative precedent. It may not be possible 
to stamp conduct resulting from such an interpretation as constituting a 
breach of an obligation. But it is permissible to examine that interpretation 
and to oppose to it one believed to be more in accordance with legal principle 
and the purpose of the Covenant. On the other hand, care must be taken not 
to interpret as a breach of the law such actions of the Assembly or the Council 
as are due to the inherent and intentional imperfections of the Covenant as it 
stands at present. The task of viewing in its proper perspective the construc- 
tion put upon the Covenant by the members of the League in the course of the 
Manchurian dispute is particularly important when we consider that it had 
reference to the crucial articles in the field of promoting and preserving inter- 
national peace and security. These questions included: the scope and mean- 
ing of the limitation of recourse to war as laid down in the Covenant; the limits 
of the requirement of unanimity; the nature and the applicability of the pro- 
visions as to the guarantee of the territorial integrity and the political inde- 
pendence of the members of the League. It is proposed to discuss here the 
first of these questions as the most significant and most typical of the difficul- 
ties besetting the Covenant. 


II 


Throughout the Manchurian dispute the members of the League of Nations 
other than China refrained from recognizing that Japan had resorted to war in 
disregard of her obligations under the Covenant. This attitude they adopted 
when the Japanese troops invaded the three Manchurian provinces in the 
autumn of 1931; when hostilities on a large scale broke out in the neighborhood 
of Shanghai in February and March of 1932; and when in 1933 the occupation 
was extended to and beyond the Province of Jehol. The Report of the Lytton 
Commission of Enquiry stated expressly that “this is not a case in which one 
country has declared war on another country without previously exhausting 
the opportunities for conciliation provided in the Covenant of the League of 
Nations.” 1 The report of the Assembly adopted this passage of the Lytton 
Report verbatim? 

This interpretation of the Covenant is not altogether surprising. The ad- 
mission on the part of all or of any individual member of the League that there 
had taken place resort to war in the meaning of the Covenant would auto- 


1P. 126 of the Report. 
? P. 18 of the Draft Report: Doc. A (Extr.) 22. 1933. VII. The report was printed in this 
JOURNAL, Vol. 27 (1933), Supplement, pp. 119-152. 
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matically bring into being the legal obligations, such as they are, of Article 16 
which provides that “should any Member of the League resort to war in dis- 
regard of its covenants under Article 12, 13, or 15, it shall ipso facto be deemed 
to have committed an act of war against all other Members of the League, 
which hereby undertake immediately to subject it” to the various sanctions 
enumerated in Article 16. The terms of this article are imperative. There is 
only one way of rendering them inoperative, namely, to refuse, if circum- 
stances are such as to render such refusal at all possible, to recognize that “re- 
sort to war” has taken place. This may be possible when for various reasons 
both parties to the dispute, although engaged in hostilities, attach importance 
to avoiding a formal state of war with its comprehensive consequences. It is 
in such cases that the question arises whether the other members of the League 
may, while remaining within the four corners of the Covenant, maintain that 
there has taken place no “resort to war” authorizing and necessitating repres- 
sive action as a matter of legal duty. The answer to this question must be 
based on a legal judgment as to the nature of the acts of armed force which 
have occurred. The question whether a state of hostilities amounts to a state 
of war within the contemplation of the Covenant is a difficult question of law. 
On such a matter the pronouncement of a purely fact-finding body like the 
Lytton Commission cannot be regarded as necessarily conclusive. Actually 
it is by no means certain that the Commission, which on occasions deprecated 
any intention or, indeed, competence to decide on matters of international law, 
such as the legitimacy of the boycott of Japanese goods,® wished to pronounce 
authoritatively on a controversial question as to the meaning of “resort to 
war.” Its opinion on a matter like this could not be more persuasive or de- 
cisive than an opinion of any other group of laymen on an intricate question 
of international law. There is no compelling reason to attribute to the Com- 
mission the intention of expressing an opinion of this nature, in particular when 
we consider the outspoken reference, on the next page of the report, to the 
“fact that, without declaration of war, a large area of what was indisputably 
the Chinese territory has been forcibly seized and occupied by the armed forces 
of Japan and has, in consequence of this operation, been separated from and 
declared independent of the rest of China.” It is possible that what the Com- 
mission intended to convey was that the Japanese action was not a case “in 
which one country has declared war on another country without previously 
exhausting the opportunities for conciliation provided in the Covenant of the 
League of Nations.” Undoubtedly, it was not a case of a state of war follow- 
ing upon a formal declaration of war without exhausting the pacific machinery 
of the Covenant. But it still may have constituted resort to war without 
previous recourse to that machinery. The fact that there was on either 
side no intention of bringing about a formal state of war certainly con- 
stituted one of the factors which, in the words of the Commission,‘ “makes this 
particular conflict at once so complicated and so serious.” But it was not a 


8 See p. 120 of the Report. 4 At p. 127. 
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reason sufficient to render nugatory the obligations of pacific settlement as laid 
down in Article 12 of the Covenant. 

The pronouncement of the Assembly, which repeated verbatim the crucial 
passage of the report of the Commission of Enquiry in the matter of resort to 
war, stands in a different category. It is a quasi-judicial pronouncement of 
the highest organ of the League. It utilizes the facts as found by 
the Commission of Enquiry not only for the purpose of suggesting a 
solution of the dispute, but also for the purpose of apportioning legal 
responsibility. For, it will be noted, the Assembly referred in this con- 
nection to Article 12 (as well as to Article 10), of the Covenant. It did not 
say expressly that Japan had acted contrary to this article. It confined itself 
to an indirect statement to the effect that “while at the origin of the state of 
tension that existed before September 18th, 1931, certain responsibilities would 
appear to lie on one side and the other, no question of Chinese responsibility 
can arise for the development of events since September 18th, 1931.”5 But, 
unless, in view of their failure to proceed to the application of Article 16, we 
are to impute to the members of the League a clear breach of their obligations 
under that article, it must be assumed that they did not wish to commit them- 
selves to the view that Japan had resorted to war contrary to her obligations 
under Article 12. Neither, it would seem, is “resort to war,’”’ however inter- 
preted, necessary as a condition of a breach of Article 12. For it could be 
argued, by way, perhaps, of a somewhat strained interpretation, that there are 
other ways of disregarding the obligations under Article 12 than by “resorting 
to war”; it could be argued that the mere failure to submit a dispute, which is 
likely to lead to a rupture, to arbitration, judicial settlement or enquiry by 
the Council constitutes a breach of Article 12 which need not necessarily be 
visited by the sanctions of Article 16. For these sanctions apply only to 
resort to war in disregard of Article 12. However that may be, it is clear that, 
at the time of its report, the Assembly took the view that no resort to war con- 
trary to Article 12 of the Covenant had taken place. Can the finding of the 
Assembly that there had been no “resort to war” be regarded as constituting 
a correct interpretation of the Covenant? An enquiry of this nature would 
not be out of place even in the case of a decision by a disinterested impartial 
tribunal. It is certainly appropriate in the case of a finding by an Assembly 
of States which might find themselves in the unwilling position of having to 
execute their own judgment in admittedly difficult circumstances. 


The question whether acts of force which are not intended as war by the 
state resorting to them, or which are not regarded as such by the state against 
whom they are directed, can be considered as “resort to war” within the mean- 
ing of the Covenant admits of three possible answers: The first is that all 
measures of armed force (as distinguished from economic force and similar 


5P. 18. 
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means of compulsion) constitute “resort to war,” that is to say, that the term 
“war” is not used in the Covenant in its generally accepted meaning. The 
second is that the provisions of the Covenant as to resort to war are violated 
only if there arises a state of war between the parties to the dispute. The 
third, which the reader of the present article will be invited to adopt, is that 
the term “resort to war” is used in the Covenant in a specific meaning which 
lies half-way between these two interpretations. 

Weighty opinions of writers and the persuasive authority of legal principle 
urge the acceptance of the first view. It will be sufficient to refer to three re- 
cent opinions on the subject. According to Sir John Fischer Williams ‘‘on the 
true construction of the Covenant ‘resort to war’ is unilateral intentional ac- 
tion, of a violent or forcible character, taken by one State against the other.” ® 
Professor Brierly had previously arrived at a similar conclusion: “It would 
not,” he says, “be straining the interpretation of the phrase ‘resort to war’ to 
say that it means ‘resort to warlike acts’ whether or not those acts lead as a 
legal consequence to a state of war.”* A number of German jurists, including 
Professor Schiicking, Judge of the Permanent Court of International Justice, 
have expressed the same opinion.® 

The reasons for the rejection of the rigid interpretation of “resort to war” 
as meaning necessarily war in the traditional legal sense have been repeatedly 
stated. It has been pointed out that such an interpretation would tend to 
frustrate the purpose of the Covenant inasmuch as it would enable members 
of the League to conceal a breach of the Covenant behind a technicality in all 
cases in which a state resorting to force chooses to refrain from bringing about 
a formal state of war and in which the attacked State finds it wiser and safer 
to acquiesce in a stratagem of this nature. The Sino-Japanese dispute has 
shown how conditions may compel a weak state to refrain from declaring war, 
expressly or by implication,® even if in law the effect of a manifestation of an 
animus belligerendi is such as to saddle the aggressor retroactively with the 


6 “The Covenant of the League of Nations and War,” in Cambridge Law Journal, V (1933), 
p. 14. 

7 “International Law and Resort to Armed Force,” ibid., [IV (1932), p. 314. 

8 Schiicking, Rithland and Béhmert in Zeitschrift fiir Vélkerrecht, XVI (1932), p. 541. See 
also Réttger, Die Voraussetzungen fiir die Anwendung von Vélkerbundmassnahmen (1931), 
pp. 13-16. 

* International jurists have never accepted the view that a state of war can be brought 
about only by a formal declaration of war. Dr. McNair, in a now classical paper, summed 
up in 1925 the position as follows: He concluded that a state of war occurs, inter alia, 
“upon the commission of an act of force, under the authority of a State, which is done animo 
belligerendi, or which, being done sine animo belligerendi but by way of reprisals or interven- 
tion, the other State elects to regard as creating a state of war, either by repelling force 
by force or in some other way; retroactive effect being given to this election, so that the state 
of war arises on the commission of the first act of force.” (Grotius Society Publications, 
Vol. 11 (1926), p. 45.) It would appear from Dr. McNair’s conclusion that a state of war 
arises if force not undertaken animo belligerendi is repelled by force; there is in such cases a 
presumption of an animus belligerendi on the part of the attacked state. But it is no more 
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responsibility for a state of war thus created. The advantages of such a step 
may be of a theoretical character at a time when the willingness and ability of 
other members of the League to apply the Covenant are somewhat doubtful. 
China deemed it wise not to exchange the comparative security of a limited 
state of hostilities for the possibly controversial advantage of making Japan 
retroactively responsible for the state of war, a result which is after all a matter 
of construction of jurists and not of the practice of states. The literal inter- 
pretation of the term “resort to war” would thus lead to a position which is 
directly contrary to the purpose of the Covenant as an instrument of peace 
and security. It must also be remembered that if we interpret literally the 
term “resort to war” in connection with the obligations of recourse to pacific 
settlement, we must also interpret in the same way the crucial passage of 
Article 16 which lays down that “should any Member of the League resort to 
war in disregard of its covenants under Article 12, 13, or 15, it shall ipso facto 
be deemed to have committed an act of war against all other Members of the 
League, which hereby undertake immediately to subject it to” the various 
sanctions provided for by this article. If the term “resort to war” is to be 
interpreted literally, then the same must apply to the term “act of war.” But 
the Assembly of the League has expressly refused to accept such an interpreta- 
tion of the expression “act of war.” In the interpretative Resolution concern- 
ing the Economic Weapon adopted by the Assembly on October 4, 1921, it is 
laid down that “the unilateral action of the defaulting State cannot create a 
state of war,” and that “it merely entitles the other Members of the League to 
resort to acts of war or to declare themselves in a state of war with the 
Covenant-breaking State,” and that “it is in accordance with the spirit of the 
Covenant that the League of Nations should attempt, at least at the outset, 
to avoid war, and to restore peace by economic pressure.” 1° It may be diffi- 
cult to urge a literal interpretation of the term “war” in the first line of 
Article 16, seeing that the Assembly rejected such an interpretation in the 
third line of the same article.™ 

In what may be called the jurisprudence of the League there will be found 
ample authority against the view that “resort to war” must be interpreted as 
meaning resort to war in its accepted technical sense. The International 
Blockade Committee, a representative body of jurists, appointed by the Coun- 


than a presumption, which can be rebutted if the state concerned expressly disclaims the will 
to bring about a formal state of war. A state cannot be involved in war against its will in 
deference to a theoretical definition of war. 

10 Doc. A. 14.1927. V. And see ibid., p. 32, for the report presented on this matter by the 
Third Committee to the Assembly in 1921. 

117t might be urged that if the Covenant had used the term “act of war’ in its literal 
meaning, the detailed enumeration of the sanctions would not be necessary. They would 
follow automatically upon the occurrence of the state of war. It is of interest to note that 
the first American draft of the Covenant contained in this connection the phrase “shall 
thereby ipso facto become at war with all other members of the League.” (Ibid., p. 28; 
Synopsis of the Development of Article 16 of the Covenant.) 
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cil in February, 1921, interpreted the expression “resort to war” in violation 
of Articles 12 to 15 of the Covenant as meaning “armed action” in general.!* 
That committee stressed, in another connection, the possible commission of 
acts of war without producing at the same time a state of war. The same view 
was adopted in the report of the Third Committee to the Assembly in 1921.'* 
The Committee of Jurists who in 1921 interpreted Article 10, expressed the 
opinion that any violation of the territorial integrity of a state constitutes an 
act of war in the general sense of the word.1* 


IV 


What has been said above seems seriously to undermine the rigid interpreta- 
tion theory, 7.e., the view which, basing itself on the wording of the Covenant, 
identifies “resort to war” with an express or assumed intention on the part of 
both or of one of the disputants to bring about a state of war as between 
themselves. However, it would be a mistake to assume that the “rigid” inter- 
pretation has been entirely disposed of. That interpretation has against it 
legal principle, opinions of jurists and a considerable (although not consistent) 
jurisprudence of the League. But it is supported by the wording of the 
Covenant, a wording of which we are not at liberty to assume that it obviously 
conveys a wrong impression as to the intention of the parties. The wording 
of an international treaty is not a factor of secondary importance in its inter- 
pretation. Neither is it unimportant to remember that when an international 
treaty, in particular a fundamental treaty like the Covenant, uses repeatedly 
an expression which has a technical meaning in international law, the implica- 
tions of this terminus technicus cannot be lightly dismissed. It is particularly 
difficult to dismiss them when the study of the preparatory work preceding the 
treaty shows that the expression in question was chosen after another term 
more vague and elastic had been discarded. This is what seems to have hap- 
pened in the course of the drafting of the Covenant. The original phrase 
“resort to armed force” appearing in an earlier draft was replaced by “resort 
to war.” 15 It could, of course, be argued that this substitution is not decisive, 
seeing that there is no authoritative evidence of reasons for the change; that 
there may not have been any reasons for it except improvement in style; 16 

12 Reports and Resolutions on the Subject of Art. 16 of the Covenant, Doc. A. 14. 1927. V, 
p. 17. 13 Thid., p. 32. 

M4 Doc. A. 24 (1). 1921. V, p.12. Sir John Fischer Williams, op. cit., pp. 12, 13, cites some 
of these pronouncements as supporting the view that “resort to war’ is identical with “re- 
sort to armed force.” This deduction is perhaps in the nature of non sequitur. From the 
fact that a technical state of war is not necessary to constitute resort to force a violation of 
the Covenant it does not follow that every act of armed force is resort to war. What does 
follow from it is that certain acts of force may and that others may not constitute “resort to 
war.” 

4’ For an account of these successive changes in the wording of the crucial terms, see 
Réttger, op. cit., pp. 14-16, and Hindmarsh, Force in Peace (1933), p. 133. 

16 See Hunter Miller, My Diary at the Conference of Paris, Vol. V, Doc. 396, p. 277, for a 
passage in the memorandum to the President on the draft of the Covenant of Feb. 13, 1919, 
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or that the final text ought to be interpreted in the light of the discarded one. 
These arguments do not convincingly disprove the significance of the change. 
There are also other factors which must be considered. It is not likely that 
in a Covenant in which the parties deliberately refrained from accepting the 
duties of obligatory arbitration they wished totally to eliminate measures of 
armed force of whatever description as a means for enforcing alleged rights. 

Neither is it likely that in a Covenant whose prominent feature is the limita- 
tion of the commitments of the members of the League in the field of enforcing 
the duties of pacific settlement, the signatories intended as a matter of unalter- 
able rule to extend these obligations so as to cover all attempts at settling dis- 
putes by measures of force short of war. The Covenant, like many other 
international documents, is particularly in this respect a compromise between 
the determination of the members of the League to preserve freedom of action 
and the recognition of the necessity for assuming a measure of responsibility 
for enforcing the Covenant. This dualism reduces largely the effectiveness 
of the Covenant, but it is a feature which the jurist is not entitled to disregard. 
The Second Assembly emphasized this aspect of the Covenant by interpreting 
the opening paragraph of Article 16 as implying that “it is the duty of each 
Member of the League to decide for itself whether a breach of the Covenant 
has been committed.” 27 As the cases in which recourse to war is permissible 
are, on the whole, exhaustively enumerated in the Covenant, this liberty of de- 
cision must apparently refer to the controversial question whether the recourse 
to armed force constitutes war in any given case. The objection of many 
members of the League to laying down a definition of aggression, a task which 
in the corresponding sphere of municipal criminal law is of an obvious and 
primary nature, is another example of this tendency to preserve freedom of 
decision. Such freedom would be seriously limited if every resort to armed 
force were automatically to be designated as resort to war within the meaning 
of the Covenant. In 1928 the Third Committee of the Assembly deprecated 
as being dangerous a hard and fast definition of the term “resort to war” on 
the ground that “it might oblige the Council and Members of the League to 
decide that there had been a breach of the Covenant.” 18 

The practice of the League in the matter is not, of course, without some 
relevance for the interpre’.ation of this aspect of the Covenant. There have 
been a number of instances of resort to force without exhausting the opportu- 
nities of pacific settlement prescribed by the Covenant, but in no case have 


to the effect that “there is a change in verbiage in the opening words which use ‘war’ instead 
of ‘the use of armed force’.” However, what appeared to Mr. Hunter Miller (and possibly 
to some of his colleagues) as a mere change in verbiage may not have appeared so to others. 
Great care was taken to effect this change in verbiage in all the relevant articles of the Cove- 
nant. See also ibid., Vol. XX, p. 74, for the speech of M. Bourgeois at the plenary meeting 
of the Conference of April 28, 1919, in which the expression ‘‘recourse to armed force”? was 
apparently used as synonymous with “resort to war.” 

17 Resolutions concerning the Economic Weapon, Doc. A. 14. 1927. V, p. 43 

18 Official Journal, 1928, Spec. Suppl. No. 64, p. 457. 
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members of the League, acting collectively or individually, chosen to regard 
such recourse to force as “resort to war” committing them to the application 
of sanctions under Article 16. In the Greco-Bulgarian dispute in 1925 Greece 
agreed to pay compensation for material and moral damage occasioned by 
the invasion of Bulgarian territory, but this cannot be adduced as showing that 
in the opinion of the Council there had taken place a violation of the obligation 
not to “resort to war.” <A violation of that obligation would, as a matter of 
law, have resulted, necessarily and automatically, in the application of the 
measures envisaged in Article 16. The payment of compensation was in this 
case not on account of a breach of the Covenant, but the consequence of the 
disregard of a rule of general international law prohibiting the invasion of 
territory without good cause. In the dispute between Bolivia and Paraguay 
the Council of the League addressed on September 27, 1932, to the two govern- 
ments concerned “a solemn reminder that they are legally and honorably 
bound by their obligations to the League not to have recourse to armed force 
to settle the unhappy dispute which has arisen between them, but to refer it 
either to arbitration, to judicial settlement or to the Council.” ?® But this 
statement need not necessarily be interpreted as meaning that every recourse 
to armed force is contrary to the obligations of the Covenant. It refers to re- 
sort to force for the purpose of settling a dispute; but this is not the only 
occasion for resorting to armed force. The fact is that the Council did not 
treat the action of either party as “resort to war.” The failure of the Assem- 
bly to recognize that Japan had “resorted to war” against China in the years 
1931-1933 seems thus to find some support in the previous practice of the 
League.”° 


The interpreter of the Covenant is, it has been shown, confronted with a 
choice between two rival constructions: one which takes as the starting-point 
the purpose of the Covenant and the effectiveness of its provisions; the other 
which attaches decisive importance to the wording of the Covenant as reveal- 
ing clearly the intention of the framers of the Covenant. Both can, as we 
have seen, cite a certain amount of the “jurisprudence” of the League in their 
support. In fact, it does not appear that these two methods of approach are 


19 Official Journal, Dec. 1932, p. 1923 (Minutes of the 69th Session of the Council). 

20 Attention may also be drawn to the report of M. de Brouckére in 1926 which emphati- 
cally takes the view that no “resort to war’’ can be deemed to have taken place if there 
exists no state of war, and that “a state of war does not really exist until the country at- 
tacked takes up the challenge and thus admits the existence of a state of war.”’ (Doc. A. 
14. 1927. V., p. 68.) The report by the Secretary-General, of May 17, 1927, on the 
application of Art. 16 is clear and emphatic on this point: ‘From the legal point of view, the 
existence of a state of war between two States depends upon their intention and not upon the 
nature of their acts. Accordingly, measures of coercion, however drastic, which are not 
intended to create and are not regarded by the State to which they are applied as creating a 
state of war, do not legally establish a relation of war between the States concerned.” (Jbid., 
p. 83, and also in Official Journal, 1927, p. 834.) 
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necessarily contradictory. The intention of the parties can, in case of doubt, 
legitimately be deduced from the purpose of the agreement. This is fre- 
quently a necessary process in the work of interpretation. But it is a process 
which must be approached with great caution. For the very purpose of the 
document may be a matter of controversy. There is always a danger that 
the interpreter may substitute his own conception of the purpose and scope of 
the treaty for that held by those who drafted and signed it. Thus, in regard 
to the interpretation of the Covenant, he may be more insistent on stressing 
the inherent purpose of a document purporting to embody a comprehensive 
system of pacific settlement than on giving due allowance to the intention of 
the signatories to limit their positive obligations so far as possible. On the 
other hand, the purpose of the Covenant, such as it may be, must certainly 
be taken into consideration to the extent of rejecting an interpretation which 
renders the Covenant meaningless, or which makes it an easy prey for a mere 
technicality. The Covenant would to a large extent be deprived of its mean- 
ing if “resort to war” meant invariably war in its limited technical sense, 7.e., 
a state of hostilities accompanied by a manifested animus belligerendi. The 
interpretation of the Covenant must of necessity be a compromise between 
the two apparently conflicting elements, one of which represents the purpose 
of the Covenant as an instrument for the preservation of the peace, and 
the other which gives expression to the intention of the signatories of the 
Covenant to retain a substantial measure of freedom of action. Such a 
compromise would consist in a construction which, while not discarding the 
requirement of a legal state of war as a necessary element of the conception 
“resort to war,” at the same time includes, as a possible element of this con- 
ception, what may be called a constructive state of war, 1.e., a state of war 
brought about by factors other than the animus belligerendi of the dispu- 
tants and determined by the members of the League judging each case on its 
merits. 

The history of international relations shows examples of situations showing 
the possibility of a state of war of this nature. On occasions third states may 
legitimately be of opinion that, so far as they are concerned, war exists, and 
that, so far as the relations between those states and the contesting parties 
are concerned, resort to war has taken place, releasing rights and obligations 
as between the disputants and the third states. This is what may be called 
a constructive state of war. There are instances of third states treating acts 
of force as indicating a state of war although one or both parties to the dis- 
pute were unwilling or legally unable to bring about a state of war. When, 
in 1884, France blockaded the Island of Formosa, Great Britain replied to 
the notification of the blockade by insisting that the formal notice of blockade, 
taken in conjunction with the hostilities which had actually taken place, con- 
stituted a state of war.24_ Great Britain then applied to French men-of-war 
the rules of neutrality. A similar, although not identical, situation arose in 


21 Parl. Papers, France, No. 1, 1885. 
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1902 in connection with the blockade of Venezuela by Germany, Great Britain 
and Italy. 

Recognition of belligerency is another instance of a state of war being 
brought about in international law by the act of a third state. During the 
controversy concerning the recognition of the belligerency of the Southern 
States by Great Britain in the course of the American Civil War, the United 
States denied the existence of a state of war for the reason that no legal state 
of war could exist so long as the United States were in law sovereign over the 
Southern States. There was some force in this contention. For, prior to 
recognition of belligerency, there was no state of war in international law for 
the simple reason that one disputant, the United States, was unwilling to recog- 
nize a state of war and the other disputant was in law incapable of becoming 
a party to war in the meaning of international law. In all these cases in 
which the state of war is created by an act of a third state, the legal situation 
is a peculiar one, inasmuch as the consequences of the position thus created 
manifest themselves in the first instance only in the relations between the dis- 
putant states, on the one side, and the third states, on the other. They do not 
automatically let loose in the relations of the disputants inter se all the vast 
consequences of war. 

It would thus appear that there are two ways of bringing about an inter- 
nationally relevant state of war. One follows upon the express or implied 
animus belligerendi of the disputants; the other is created by third states 
ignoring the unwillingness, or inability, of the disputant parties to engage in 
formal war. These two kinds of war differ not only in the matter of their 
origin, but also in their legal results. The first brings about consequences 
both as between the belligerents and as between themselves and other states. 
The second concerns only the relations between the third states and the par- 
ties in dispute.?? 

In the cases referred to above, the third states, guided by considerations of 
their own interest, acted on the view that war existed, although there was no 
war in the accepted meaning of the term. There is, therefore, nothing revolu- 
tionary in an interpretation which makes it possible for the members of the 
League to establish a constructive state of war of this nature in the collective 
interest of the enforcement of the Covenant. The suggested interpretation is 
dictated by two considerations which, it has been shown, cannot be disre- 
garded: the one is the necessity of finding a solution which lies half-way be- 
tween the identification of armed force with war and the literal interpretation 
of the term “resort to war”; the other is the necessity of an interpretation which 

22 Professor Quincy Wright, in an illuminating article contributed to this JourNaL (Vol. 
XXVI, April, 1932, pp. 362-368), has foreshadowed very clearly an interpretation here 
adopted. In 1927, in the memorandum already quoted, on the application of Art. 16, the 
Secretary-General of the League drew attention to the possibility of situations in which 
there is no formal state of war between the disputants, but in which third states may find it 


necessary to guide their conduct by the view that a state of war exists (Doc. A. 14. 1927. 
V, p. 83). 
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leaves scope for the exercise of discretion by the members of the League. It 
has not been possible to accept an interpretation which identifies “resort to 
war” with resort to armed force; neither has it been possible to accept the view 
which limits the conception of “resort to war” to hostilities accompanied by a 
clearly revealed animus belligerendi. Accordingly, if not every resort to 
armed force constitutes “resort to war,” and if “resort to war’ is not neces- 
sarily identical with a state of war in the accepted meaning between the dis- 
putants, then, clearly, the question resolves itself (apart from the clear case 
of a state of war brought about by an animus belligerendt) into a determina- 
tion which acts of armed force do and which do not constitute “resort to war.” 
Members of the League are entitled to assume “resort to war” in regard to 
hostilities, not accompanied by an animus belligerendi, which are taking place 
between other members of the League. They may do it when circumstances, 
of which they alone are judges, seem to them to warrant such a conclusion. 
They need not do it if they are not of the opinion that circumstances justify an 
exercise of discretion in this direction. This is in effect the meaning of the 
much quoted pronouncement of the Committee of Jurists who, in connection 
with the Corfu incident, were asked to give an opinion on the matter. They 
answered the question put to them by the Council to the effect that “Coercive 
measures which are not intended to constitute acts of war may or may not be 
consistent with the provisions of Articles 12 to 15 of the Covenant,” and that 
“it is for the Council, when the dispute had been submitted to it, to decide 
immediately, having due regard to all the circumstances of the case and to the 
nature of the measures adopted, whether it should recommend the mainte- 
nance or the withdrawal of such measures.” This opinion, which the Council 
approved (without adopting), was generally criticized as introducing into 
the Covenant a disintegrating element of uncertainty.2* Attempts have also 
been made by writers of authority to reduce that element by interpreting the 
opinion as meaning that only such acts of force as are not armed force were 
consistent with the obligations of the Covenant.24 Amidst this criticism the 
fact has been lost sight of that the committee clearly envisaged situations in 
which recourse to force short of war could be held to constitute a violation of 
the Covenant. 

The opinion of the Committee of Jurists which, if properly understood, sub- 
stantially approaches the interpretation suggested in this article, is undoubt- 
edly open to serious objections. But these objections are a good, and perhaps 
imperative, reason for amending the Covenant. They cannot be a reason for 
interpreting the Covenant as if such an amendment had already been 
accepted. On the other hand, it ought to be admitted that the suggested inter- 


3 See, for instance, McNair in the fourth edition of Oppenheim’s International Law (Vol. 
II, 1926), p. 102. 

*4 This was, for instance, the opinion of Professor Ch. de Visscher, who was a member of 
the Committee of Jurists: Revue de droit international et de la législation comparée, 3rd ser., 
Vol. V (1924), p. 377. 
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pretation has the merit of refusing to treat a state of war brought about by 
an express or implied animus belligerendi as a necessary condition of “resort 
to war” under the Covenant. It protects the weaker states from the neces- 
sity of gaining the (at times uncertain) help of the League at the price of being 
involved in a formal state of war. 

If this interpretation is accepted, then the finding of the Assembly on the 
nature of Japan’s action does not constitute a clear disregard of the provisions 
of the Covenant. Certainly, the way in which the League exercised its discre- 
tion may form the object of criticism. It might be said that the exercise of 
discretion is relevant in doubtful cases, but that it has no place in a case so 
overwhelmingly obvious as the Japanese action against China. There is a 
very substantial element of truth in this objection, although it might be said 
that the factors which may legitimately enter into the exercise of discretion 
are not only the scope and the nature of the acts of force with which the 
League is confronted, but also the general political situation, including the 
actual prospects of the effectiveness of the League’s action following upon 
the finding that resort to war has taken place. One may disagree with the 
League’s appreciation of the possible effectiveness of its action, and with its 
view as to the best way in which the peace of the world can be preserved. 
But this is to say that the members of the League acted unwisely. It does 
not follow that in this matter 25 they acted in disregard of their obligations. 


VI 


It has been submitted that the Assembly’s failure to recognize that the 
action of Japan constituted “resort to war” was due to the way in which 
the members of the League, availing themselves of their discretion, inter- 
preted the Covenant. This interpretation produces some legal results of 
importance. It lies in the nature of the exercise of discretion which under- 
lay the Assembly’s finding as to the character of the Japanese invasion of 
China that there was no finality about that decision. It had reference to a 
situation which existed at the time at which the Assembly adopted the report 
inclusive of the recommendations. It could not refer to a situation arising 
in the subsequent course of events as the result of the perpetuation of a situ- 
ation which, although not constituting “resort to war,” the Assembly clearly 
held not to be in conformity either with Article 10 or with Article 12. It 
could not cover a situation arising as the result of Japan’s failure to comply 
with the recommendations of the Assembly. Undoubtedly, as a broad rule, 
there is no duty upon the disputant parties to accept the Assembly’s recom- 


% But not necessarily in respect of other articles of the Covenant, for instance, in regard to 
Art. 10. The members of the League clearly admitted in the report of the Assembly that 
the conditions for assuming a violation of this article by a fellow-member have been ful- 
filled. This finding was not followed by an attempt at the fulfilment of the obligation to 
preserve the territorial integrity and political independence of another member of the League 
against what the Assembly, in fact, considered to be external aggression. 
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mendations under Article 15. However, the report of the Assembly in the 
Sino-Japanese dispute had a double aspect. Some of the recommendations 
aimed at a solution of the controversy by suggesting changes in the existing 
status quo,—a timely reminder that the machinery for revising existing inter- 
national law is to be found not only in Article 19. But the other part of the 
recommendations of the report was calculated to restore the illegally vio- 
lated status quo. Itis this aspect of the matter which constituted the peculiar 
feature of the report, a feature which in strict law makes it possible for the 
Assembly, or indeed for any member of the League, to retrace its steps and to 
find, at any future date, that resort to war has now taken place. This sub- 
mission is somewhat startling, and it may therefore be necessary to develop 
it in some detail. 

The anomalous character of the procedure initiated by China under Article 
15 at the beginning of 1932 was that acts of armed force had already taken 
place before that procedure, calculated to prevent a rupture, had been initi- 
ated. But Japan is not legally in a position to continue to disregard the pro- 
visions of the Covenant as to resort to armed force for the mere reason that 
she had already disregarded them before Article 15 was invoked. Japan was 
entitled to reject all the recommendations under Article 15(6), except those 
which were intended to put an end to the acts of armed force on her part in the 
form of the continued invasion and occupation of Manchuria. Japan is in 
this case in the position of a state which, to use the words of a representative 
of the Committee of Jurists appointed by the Council in 1921, “still attempts 
to gain his end by violence” and which must therefore be considered “as a 
belligerent who has violated the obligations” laid down in Article 15, para- 
graph 6.26 The same view has been put forward in a different form by 
authoritative commentators of the Covenant who point out that the obligation 
not to go to war against the state accepting the recommendation implies the 
duty not to prevent it by force from exercising its rights as well as the duty to 
refrain from so-called peaceful occupation of territory.27 Japan cannot cre- 
ate the appearance of lawful conduct by availing herself of the legal faculty 
to disregard the unanimous recommendation. 

Members of the League have, through the Assembly’s report, adopted the 
view that the Japanese action did not amount to war in its technical meaning. 
Had they adopted the opposite view, then their obligation to apply sanctions 
would have been absolute and automatic. Were they and are they still at 
liberty to take the rejection of the report by Japan as a starting-point for a 
changed legal construction? Are they legally at liberty to say: Although no 
fresh hostilities have occurred, different in scope and character from those 
which have already taken place, we believe now that there has been “resort to 
war” in disregard of Articles 12, 13 or 15 of the Covenant? Or are they 
estopped by their previous conduct from changing their view on the matter? 


2% A.C. 40 (a), p. 12. 
*7 Schiicking-Wehberg, Die Satzung des Vilkerbundes (1st ed.), p. 596. 
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‘They are not so estopped. There is room for argument to the effect that the 
rejection of the report by Japan has radically affected the position, inasmuch 
as it makes it possible for members of the League to hold that the attitude of 
Japan, taken as a whole, amounts to “resort to war” in the meaning of the 
Covenant. As has been pointed out, in the absence of formal characteristics 
of war, like a declaration of war, the appreciation of the exact nature of the 
hostilities conducted by Japan against China was necessarily left to the judg- 
ment of the members of the League. So long as the procedure, in which Japan 
participated, of enquiry and conciliation was in progress, and so long as there 
was a prospect of a solution by conciliation, members of the League could and 
possibly were entitled to maintain that the Japanese action did not constitute 
a “resort to war” in the meaning of Article 12 or 16. This consideration failed 
with the failure of the procedure of conciliation. It would, therefore, be 
neither inconsistent with their previous action nor repugnant to law if the 
members of the League were at any future time to declare that the failure of 
the procedure under Article 15, coupled with the continued invasion of the 
territory of a member of the League, has decisively influenced their view as to 
the character of the Japanese action, which must henceforth be regarded as a 
“resort to war” with all the consequences flowing from this state of affairs. 
For, it must not be forgotten that the report of the Assembly contained a 
definite recommendation for the withdrawal of the Japanese troops beyond 
the railway zone. The report of the Committee of Jurists of 1924 is not quite 
clear on the question as to the effect of compliance or otherwise with the recom- 
mendation of the Council to withdraw, maintain or modify acts of force short 
of war. Does not the recommendation of the Council (or of the Assembly) to 
the effect that the measures taken must be withdrawn, imply that they have 
been ab initio contrary to the obligation not to resort to war or, at least, that 
they begin to be unlawful if they are not withdrawn subsequent to the recom- 
mendation? It may be difficult to give a confident answer to the first part of 
the question. The answer to it would probably depend on the circumstances 
of each case. In the Greco-Bulgarian dispute in 1925 Greece had to submit 
to the payment of damages which, by way of a startling departure, included 
moral as well as material compensation. In the Sino-Japanese dispute 
the report of the Assembly spoke by implication of Japanese responsibility as 
from September, 1931. Such a retroactive effect of the finding of the Council 
does not seem to be unreasonable. The fact that recourse to force short of 
war may or may not be contrary to the Covenant should not always operate in 
favor of the peace-breaker. A state which resorts to force runs the risk that in 
the future the Council may adjudge its action not to have been in accordance 
with the Covenant. However, while the position may not be entirely clear in 
regard to responsibility prior to the recommendation to withdraw the meas- 
ures of force, there ought to be little doubt that the measures become illegal 
ex nunc upon the failure to comply with the recommendations. It does not 
matter whether the recommendations are made under Article 15 or Article 11. 
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It would appear, therefore, that, notwithstanding the pronouncement of the 
Assembly refraining from admitting that the action of Japan amounted to 
“resort to war” contrary to the provisions of the Covenant, such pronounce- 
ment does not necessarily, in view of the special circumstances of the case, 
partake of the character of finality. It did not mark the end of the proceed- 
ings; it was, in a sense, an interlocutory judgment; it referred to one stage of 
the dispute. The (somewhat academic) device of non-recognition is not the 
only check upon the successful accomplishment of an unlawful design. There 
hovers over it, like the sword of Damocles, the ever-present possibility of the 
members of the League availing themselves at any future date of their dis- 
cretionary right of finding that “resort to war” has taken and is taking place. 


VII 


The principal conclusion of this article is that the interpretation put by the 
Assembly and the Council upon the term “resort to war” in connection with 
the Manchurian dispute cannot be rejected outright as legally inaccurate. 
“Resort to war” may be deduced constructively from the recourse to armed 
force, but it is not synonymous with the use of armed force. The members 
of the League are competent to establish such constructive resort to war; but 
they are not under a legal obligation to do so. 

Undoubtedly, there was nothing in the Covenant which compelled members 
of the League to adopt in the Manchurian dispute the construction for which 
they actually made themselves responsible. Their action would be equally 
consistent (or perhaps more consistent) with the Covenant if they had arrived 
at a different conclusion. At the same time, however, this is not a case in 
which it can be asserted with confidence that members of the League disre- 
garded their obligations under the guise of an interpretation of the Covenant. 
Unusual as it may seem, the implementing of the purpose of the Covenant in 
the matter of securing peace is, by virtue of a legal provision, left to a large 
extent to what is essentially a political decision. Undoubtedly, the Assem- 
bly’s discretion is to be exercised within the law, but the margin of discretion 
left by the Covenant is very wide, much wider than that permitted by the 
interpretation according to which resort to war is constituted by “unilateral 
intentional action, of a violent or forcible character, taken by one State against 
the other.” *8 For if that latter interpretation were to be adopted without 
qualifications, then the finding of the Assembly in the Manchurian dispute 
would be clearly and manifestly wrong; it would in fact constitute a violation 
of the Covenant in the garb of a legal construction. To this view the writer 
is unwilling to subscribe. 

The wide measure of discretion left in this matter to the members of the 
League does not mean that the Covenant as at present constituted is juridi- 
cally, as an instrument limiting recourse to force, altogether without value. 
It merely means that the Covenant does not indiscriminately and automati- 


28 Sir John Fischer Williams, op. cit., p. 14. 
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cally render illegal all acts of armed force. But it means also that it authorizes 
the finding and treatment as illegal of such acts of force as members of the 
League may wish to treat as such, having regard to the nature of the case, to 
general political considerations, and to their attitude toward the idea of col- 
lective enforcement of peace. The application of the Covenant is thus, by its 
very terms, a function of the ability and the willingness of the members of 
the League to apply it. This willingness and ability are in turn to a large 
extent a function of the degree of the universality of the League. If members 
of the League wish to declare measures of armed force illegal in a particular 
case, they are legally authorized and entitled to do it; but they can, without 
acting illegally, refrain from doing so. This fact undoubtedly constitutes a 
limitation of the effectiveness of the Covenant as an instrument for the promo- 
tion of international peace. But it is not a limitation as far-reaching as may 
seem at first sight. If recourse to force short of war is in fact so comprehen- 
sive as to leave no doubt that it actually approaches or constitutes war, then 
the resort to armed force will as a rule amount to a violation of the territorial 
integrity and political independence, and will thus fall under the provisions of 
Article 10 of the Covenant which, it is believed, does not require formal re- 
course to war as a condition of its applicability. 

Enough has been said to suggest that the manner in which the Council and 
the Assembly of the League interpreted the expression “resort to war’’ need 
not be regarded as contrary to the letter of the Covenant. This does not 
mean to say that the interpretation adopted would be adopted by an impartial 
judicial agency which is not itself directly concerned with giving effect to the 
interpretation adopted. Neither does that interpretation constitute a binding 
precedent for the future. There is no compelling reason to interpret the find- 
ing of the Assembly as meaning that it is now fixed law that only resort to 
formal war constitutes a violation of the relevant provisions of the Covenant. 
It was an attitude confined to and dictated by the circumstances of the case, 
by a situation which, in the words of the Assembly’s report, showed “many 
features without an exact parallel in other parts of the world.” 2® The Assem- 
bly and the Council remain free in any future case, or, indeed, at any further 
stage of the Sino-Japanese dispute, to attach a different result to their 
interpretation of the term “resort to war.” Neither does the interpretation 
adopted by the Assembly signify that there is no imperative necessity for re- 
moving the ambiguity surrounding the Covenant in the matter. It only 
means that the Assembly and the Council took a certain view of the political 
conditions in the world, of the lacking universality of the League, and of the 
resulting prospects of the enforcement of the Covenant. There may be ample 
reason for criticizing the way in which the members of the League availed 
themselves of the discretion reserved to them by the letter of the Covenant. 
They may have dealt a serious blow to the League and to their own collective 
and individual security. They may have recoiled from a small risk at the 


20 Pp, 18. 
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heavy price of permitting force to remain triumphant, if only provisionally. 
But nothing is gained by adding an accusation of illegality to the charge of 
lack of wise courage and political foresight. Such an accusation would as- 
sume that the present wording of the Covenant is clear and satisfactory, an 
assumption which past experience does not permit us to accept. 


THE UNITED STATES-PANAMA GENERAL CLAIMS 
COMMISSION 


By Bert L. Hunt 
Agent of the United States 


Since the reasoned decisions of international arbitral tribunals are tending 
constantly to influence, in larger degree, the development of a sound body of 
international law, a broad interest naturally attaches to the decisions resulting 
from any such general claims arbitration as that of the Governments of the 
United States and Panama which was concluded on June 30, last. 

The Commission was in session during the months of March, April, May 
and June only and, during that period, adjudicated twenty-three separate 
cases, involving fifty individual claims, and thus doubtless established a prec- 
edent for expeditious adjudications of international claims “in accordance 
with the principles of international law, justice and equity,” not to mention 
the dismissal, during the same period, of another case, involving fifty-six in- 
dividual claims, on the ground of lack of jurisdiction. 

Such expedition, however, was not made possible by the simple character of 
the claims adjudicated. In truth, the Commission was presented with many 
novel and important questions, and rendered some decisions which will doubt- 
less elicit more than ordinary interest, if not, in all cases, unanimous approba- 
tion. It is not the purpose to discuss here all of those decisions. Mention 
may be made, however, of a few of those decisions which are of particular in- 
terest because they bear upon certain still indeterminate points of law, that is 
to say, decisions which approach the nebulous border line between the definite 
and the indefinite in matters of relative rights under international law. 

Probably the most interesting decision of that kind relates to the “right of 
innocent passage” of a merchant vessel through the marginal seas of another 


1 This arbitration was conducted in pursuance of the General Claims Convention which 
was concluded between the two governments on July 28, 1926, ratifications of which were 
exchanged on Oct. 3, 1931 (U.S. Treaty Series No. 842; this JourNaL, Supplement, Vol. 27, 
p. 38), and a supplemental convention of Dec. 17, 1932, ratifications of which were exchanged 
on March 25, 1933 (U. S. Treaty Series No. 860). 

The Commission met, for organization purposes, on Oct. 3, 1932, with the following per- 
sonnel: Presiding Commissioner, Dr. Miguel Cruchaga Tocornal, Chilean Ambassador to the 
United States; American Commissioner, Joseph R. Baker, Assistant Legal Adviser of the 
Department of State; Panamanian Commissioner, Horacio F. Alfaro, Minister of Panama. 
Dr. Cruchaga retired in October, 1932, to become Minister for Foreign Affairs of Chile. 
The Commission rendered no decisions during his presidency, but re-convened in March, 
1933, with the following personnel: Presiding Commissioner, Baron Daniel Wigbold van 
Heeckeren, of Holland; American Commissioner, Elihu Root, Jr.; Panamanian Commis- 
sioner, Dr. Horacio F. Alfaro. 
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country. No one would seriously dispute the jurisdiction of a country over 
its marginal seas. Nor would one seriously dispute the right of merchant ves- 
sels, in times of peace, to pass through such marginal seas en route, on an 
innocent voyage, between the ports of two other countries. To just what ex- 
tent, however, vessels engaged in such “innocent passage” are immune from 
arrest or other civil process, involves a question which until now has remained 
in the twilight zone of uncertainty.2 The claim in question, that of the Com- 
paiiia de Navegacién Nacional,’ grew out of the arrest of a Panamanian mer- 
chant vessel by the marshal of the District Court of the United States while 
the vessel was passing through the marginal seas of the Panama Canal Zone. 
The vessel was libeled to recover damages alleged to have resulted from a 
collision between it and an American vessel, which had occurred on the high 
seas many months before. The case was settled out of court. The interna- 
tional claim was presented by the Panamanian Government, however, on the 
ground, among others, that the Compafiia de Navegacién Nacional had been 
compelled to make the settlement because of the arrest and libel proceedings, 
contending that they constituted a violation of the right of “innocent passage,” 
and that, consequently, liability for the damages to the company resulting 
from the settlement rested on the Government of the United States. The tri- 
bunal, by a course of logic which would seem to be free from successful attack, 
found that the claim could not be sustained because alleged “exceptions to the 
completeness” of the “clearly established” sovereignty over the three-mile 
zone “should be supported by clear authority,” “there is no clear preponder- 
ance of authority to the effect that such vessels when passing through territorial 
waters are exempt from civil arrest” and, “in the absence of such authority, 
the Commission cannot say that a country may not, under the rules of inter- 
national law, assert the right to arrest, on civil process, merchant ships pass- 
ing through its territorial waters.” Perhaps this decision may point the way 
to a solution of this vexed question which engaged the attention of the Codi- 
fication Conference at The Hague in 1930. The replies made by the various 
governments to the questions formulated on this subject by the Preparatory 
Committee for the Conference showed considerable divergence of opinion.‘ 
Under the terms of this decision, the exercise of jurisdiction in cases similar to 
that of the Compafiia de Navegacioén Nacional seems to depend entirely upon 
the will of the sovereign. 

It is frequently contended that the laws of a sovereign state are matters of 
its own exclusive concern so long as they apply alike to nationals and foreign- 
ers, and that foreign governments can not properly complain of the effect of 
such laws upon their nationals who have taken up residence or acquired prop- 
erty there. The decision of the Commission in the De Sabla case confirms 


2 See, in this connection, article by Prof. Jesse S. Reeves, this JourNAL, Vol. 24 (1930), p. 
486. 

* Docket Registry No. 26. 

‘See Publication of League of Nations, No. C. 74. M. 39. 1929, V, p. 78 et seq. 
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once more the unsoundness of that contention in so far as it seeks to maintain 
inflexibility of the general principle. The claim of the United States on behalf 
of Marguerite de Joly de Sabla ® resulted in a substantial award against the 
Panamanian Government on account of damages flowing from defective local 
laws concerning the protection of rights in real estate and from improper acts 
of officials under those laws. That decision appears to constitute a precedent 
on an important point of international law—not on principle, perhaps, but 
upon the application of the principle. 

The facts of the case were considerably complicated but, in essence, were as 
follows: Claimant owned a large tract of land in Panama, title to which was 
duly registered and maps of which had been furnished, on several occasions, 
to appropriate local authorities. No maps had been prepared by the govern- 
ment to distinguish national from privately-owned lands as the National 
Assembly had, by repeated enactments, directed to be done. Without any 
definite knowledge on the part of the government as to the extent of 
government-owned and privately-owned lands, respectively, laws had been 
enacted authorizing the government to make leases and grants to private in- 
dividuals upon the basis of applications alleging that the lands applied for 
were national lands, provided that during a certain period of supposed pub- 
lication of the applications no “opposition” actions were instituted by persons 
showing paramount rights to the lands. The laws, in effect, therefore, per- 
mitted the government to lease or dispose of private properties provided the 
private owners did not, in the case of each application, assume the burden of 
preventing such action by “oppositions” undertaken at their own expense. 
The principle of those laws appeared to be contrary to the seemingly universal 
custom of charging everyone, governments included, with knowledge of the 
rights of others and of enjoining upon them the obligation fully to respect such 
rights. Improper as the laws were in principle, they led, in their application, 
to many abuses, such as petitions for lands known to the petitioners to be 
privately-owned but designated by them in the petitions as national lands; 
improper and indefinite designations of the location and boundaries of the 
lands applied for, thus making it impracticable or impossible for owners to 
enter the indicated “oppositions”; repeated applications for the same lands 
after “oppositions” to previous applications had been successfully made by 
the owner, one successful “opposition” affording no real protection against 
other applications for the same lands, et cetera. 

Although the authorities had recognized claimant’s rights in at least two 
such “oppositions,” had acknowledged receipt of maps and title documents 
filed by her, and had allowed the registration of the titles, the national govern- 
ment, in pursuance of these laws, had sold numerous portions of her lands to 
other private individuals and had leased numerous other portions to itinerant 
“agriculturists” who had despoiled the land of its forests and injured the soil 
both by burning the felled timber and by promoting an injurious “second 


5 Docket Registry No. 11. 
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growth.” In these circumstances, the tribunal held, in effect, that such laws, 
especially with respect to matters of defensive procedure, were below interna- 
tional standards, and that the grants and leases of the private lands, which had 
been made by the government, even in the absence of any defense measures on 
the part of the owners, constituted “wrongful acts for which the Government 
of Panama is responsible internationally.” The Commission said: 


There is great force in the contention of the claimant as to the hardship 
imposed on her by forcing her to resort to opposition on each application. 
The facts of the case show that one opposition, even when successful, ac- 
complished no more than to kill the particular application opposed, and 
did not even prevent subsequent grants to the identical persons who had 
previously been successfully opposed. Beside the many adjudications 
actually made, a number of other applications were filed which never 
went to completion. To protect herself by oppositions the claimant 
would have had to keep a constant watch over the publication of edictos 
and file an opposition to every application which might, by its terms, 
possibly envisage the adjudication of part of her lands. 

The Commission therefore finds that the machinery of opposition, as 
actually administered, did not constitute an adequate remedy to the 
claimant for the protection of her property. 


* 


As to the adequacy of the remedy of opposition to the licenses, the 
claimant’s case is even stronger than with respect to adjudications. No 
publication of applications for licenses was required by law. As a result, 
the first knowledge that licenses had been granted came from actual dis- 
covery of the licensees on the land. The fact that oppositions were al- 
lowed until the land was sown does not relieve the hardship which this 
system imposed on private owners having large estates. Small tracts can 
be sown in a very short time. The cumbersomeness of a system which 
required the claimant to oppose 123 applications for cultivator’s licenses, 
after discovering the licensees on her land prior to planting, and gave her 
no general remedy, is obvious. 

The Commission therefore finds that the authorities should have af- 
forded the owners of Bernardino protection, by denying applications for 
grants and licenses thereon, and that Panama cannot avoid liability be- 
cause of the claimant’s failure to oppose each application. 


* * * 


The Commission concludes that the adjudications and licenses granted 
by the authorities on Bernardino constituted wrongful acts for which the 
Government of Panama is responsible internationally. It is axiomatic 
that acts of a government in depriving an alien of his property with- 
out compensation impose international responsibility. Panama has at- 
tempted to justify the result reached by asserting that the claimant failed 
to comply with the duties and take advantage of the remedies created by 
Panamanlaw. This justification the Commission, for the reasons stated, 
finds to be unsustained. In so finding, no imputation of bad faith or dis- 
crimination is made against the Government of Panama or its land au- 
thorities. As the public statements of its high officials show, it was 
endeavoring throughout this period to bring order out of a chaotic system 
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of public land administration. In such a period of development and re- 
adjustment, it is perhaps inevitable that unfortunate situations like the 
present one should arise. It is no extreme measure to hold, as this Com- 
mission does, that if the process of working out the system results in the 
loss of the private property of aliens, such loss should be compensated. 


While, therefore, the provisions of local laws with respect to real estate are 
not, generally, regarded as a proper subject for international inquiry, there will 
doubtless be little dissent from the decision in this case, which holds that even 
the laws with respect to rights in real estate must conform to a certain standard 
in order to avoid international liability for injuries resulting from the applica- 
tion thereof to the rights of foreigners. 

The trend of events toward inevitable general recognition of the indisputable 
propriety, in appropriate cases, of asking arbitration of the question as to the 
correctness of decisions of municipal tribunals of last resort is being most per- 
sistently and tenaciously opposed in some quarters. Such opposition appears 
to be based upon false logic. The reasoning seems to be that the municipal 
court of last resort is clothed with such a degree of infallibility that a sugges- 
tion by another nation of the possible impropriety of one of its judgments con- 
stitutes a departure from that respect which should always be shown by the 
authorities of one government for those of another. When, however, such a 
suggestion is made by a friendly nation, on reasonable grounds, it would seem 
that an offer to submit the question to the determination of an impartial in- 
ternational tribunal would be more consistent with a professed conviction of 
the unimpeachable correctness of the judgment in question than would the de- 
termination to withhold it from the open, fair and impartial scrutiny of such a 
judicial body. 

The claims arbitration convention between the United States and Panama 
contemplated the adjudication of all of the accumulated claims of the nation- 
als of the two governments (except certain land claims arising from the con- 
struction of the Panama Canal), and both the United States and Panama 
presented to the Commission cases involving the correctness of decisions of 
the court of final resort of Panama. Although the Agent for Panama con- 
tended that those decisions were final and conclusive, even upon the interna- 
tional Commission, that tribunal found no impropriety and showed no 
hesitancy in reviewing those judgments with varying results. 

In the Denham case, involving litigation with respect to the settlement of 
an estate,® the tribunal approved the decisions of the Supreme Court of 
Panama which had been criticized by the United States. In the Casselli7 
and Monteverde § cases of Panama, involving the determination of interests 
in real estate, the Commission had no difficulty in reaching conclusions con- 
trary to those arrived at by the Supreme Court of Panama on certain points. 
And with respect to the judgments of the lower court and the Supreme Court 


6 There were two Denham cases; reference is to Docket Registry No. 3. 
™ Docket Registry No. 16. 8 Docket Registry No. 17. 
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of Panama in the Solomon case, which had been considered as justification for 
the imprisonment of an American citizen for a period of eighteen months, the 
tribunal said: 


The Commission cannot avoid the conclusion, arising out of Panama’s 
own evidence and contentions, that the claimant’s conviction was uncon- 
sciously influenced by strong popular feeling. So to hold is not to cast 
any personal aspersions on the judges involved. The unavoidable sus- 
ceptibility of local judges to local sentiment is a matter of common knowl- 
edge. One of the primary purposes of international arbitration is to 
avoid just such susceptibility, and to remedy its consequences. 


The propriety of agreeing to submit to international arbitration the de- 
cisions of national courts of last resort has been sanctioned by precept by, at 
least, the Governments of the United States, Great Britain, Mexico, Panama 
and Egypt.® There can be no doubt that, as stated by the Commission, “the 
unavoidable susceptibility of local judges to local sentiment is a matter of 
common knowledge.” ‘That thesis was strongly maintained by the Honorable 
Elihu Root in an article which was published in Volume III of this Journat, 
beginning at page 529, in which Mr. Root quoted Thomas Jefferson to the 
effect that the knowledge of such human susceptibilities was one of the basic 
reasons for the present form of the Federal judicial system in the United 
States. If “one of the primary purposes of international arbitration” is to 
remedy the consequences of final judgments brought about by the influence of 
“local sentiment” rather than by the imperative demands of law and justice, 
then refusals to arbitrate questions with respect to judgments which by any 
possibility may have been so conceived should, it would seem, be based on 
more cogent reasons than simply that they are judgments of courts of last re- 
sort and, therefore, ipso facto improper subjects for the scrutiny of an interna- 
tional tribunal. Especially should a nation be reluctant to refuse to arbitrate 
with respect to the correctness of a final judgment of its own court, rendered 
in its own favor and against a foreign national. 


9 (a) See the Sir William Peel and other cases, Moore’s Arbitrations, p. 3935 et seq.; 
The Peterhoff case, ibid., p. 3838; The Georgia, ibid., p. 3957; The Hiawatha, ibid., p. 3902; 
The Circassion, ibid., p. 3911; The Springbok, ibid., p. 3928; Hale’s Report of American- 
British Arbitration of 1871-73, pp. 93, 100, 110, 111, 112, 114, 115, 117, 128, 136, 139, 141; 
and this JourRNAL, Vol. 3 (1909), p. 535. 

(b) See The Brigantine Betsy, Moore’s International Adjudications (Modern Series), 
Vol. 4, p. 179; The Sally, tbid., pp. 306, 443, 459; The Farmer, ibid., p. 348; The Nancy, 
ibid., p. 483; and British Parliamentary Paper, Misc. No. 1. (1912), Cd. 6011, p. 19. 

(c) General Claims Convention of Sept. 8, 1923, between the Governments of the 
United States and Mexico (U.S. Treaty Series No. 678; this Journat, Supplement, Vol. 18, 
p. 147), Art. I. 

(d) General Claims Convention of July 28, 1926, between the Governments of the 
United States and Panama, loc. cit., Art. I. 

(e) Protocol of Jan. 20, 1931, between the Governments of the United States and 
Egypt, providing for the arbitration of the Salem claim; Dept. of State, Arbitration Series, 
No. 4 (1), p. 29. 
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Another point of international law which some would perhaps contend is 
still in the sphere of uncertainty and which came before the Commission for 
consideration, relates to the question of international liability and measure 
of damages in cases in which there has been an absence, or an insutficient de- 
gree, of official action, looking to the prosecution and punishment of private 
offenders against foreign nationals.1° The view seems to be entertained by 
some that, because of the absence of any perceptible relation of cause and 
effect between deficient governmental action after the wrongful act and the 
damages occasioned by the private wrongdoer, there are no, or, at best, 
doubtful, bases of international liability and no proper bases for computing 
damages.44 Such may be sound theory. There is abundant precedent, how- 
ever, to support the general course of tribunals in such cases in fixing liability 
on the practical, if less logical, theory that, in the face of a governmental 
obligation to protect foreigners, the conscious exculpation or condonement of 
an offence against a foreign national is equivalent, in international law, to the 
sanction of the offender’s action and the adoption thereof as an act of the 
government, thus involving, in effect, the liability of a principal for the act of 
its agent. 

The contentions of the United States to that general effect before the United 
States-Panama General Claims Commission appears to have found reception 
in the minds of the tribunal, since it seems to have applied that principle, 
though without clear explanation of its views, in no less than three cases. The 
existence of the principle seems to have been taken by the tribunal as an 
accepted fact, without the necessity for expressed justification of its applica- 
tion. 

In the Gust Adams case, in which the Government of Panama was found 
liable in damages because of inadequate punishment of a police officer who 
had brutally assaulted an American citizen, the Commission, after taking into 
account the fact that some punishment had been administered to the offender, 
said: 

The Commission finds it unnecessary here to pass upon the question of 
whether a state is liable for the wrongful act of a police officer irrespective 
of failure to punish, or of whether the rule regarding liability for the acts 
of police applies in a case like this where the officer being on duty and in 
uniform does an act clearly outside of his duty and inconsistent with his 
duty to protect. 

If the finding of liability because of inadequate punishment of a police 
officer makes it unnecessary, as stated by the Commission, to inquire into the 

10 The Banks case, Docket Registry No. 4; the Noyes case, Docket Registry No. 5; the 
Denham case, Docket Registry No. 6; the Richeson case, Docket Registry No. 7; the Gust 
Adams case, Docket Registry No. 8; and the Baldwin case, Docket Registry No. 9. 

11 For discussions of international liability in this class of cases, see: The Janes Case, 
Opinions of the Commissioners, American-Mexican Claims Commission (1927), p. 108; 
this JourNAL, Vol. 21 (1927), p. 516; Vol. 22 (1928), p. 140; Eagleton, The Responsibility of 


States in International Law, pp. 194-197; Dunn, The Protection of Nationals, pp. 175-182; 
British Year Book of International Law, 1928, pp. 42-49. 
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question as to direct liability for his acts, as those of an official of the govern- 
ment, there would appear to be, in the mind of the tribunal, no difference in 
the measure of damages to be applied in the one case and in the other. This 
seems to be a clear inference that the Commission considered that the measure 
of damages resulting from the subsequent condonation and adoption of the 
acts of a private wrongdoer were the same as though the acts had been those 
of a previously authorized agent for whose conduct the government was clearly 
and directly liable. It must be said, however, that the Commission left some- 
thing to be desired in the way of a clear exposition of its views on this particu- 
lar phase of the question. 

In the second Denham case, the evidence showed that the murderer of an 
American citizen had been convicted and sentenced to a term of eighteen years 
and six months of imprisonment but had been liberated, by virtue of a com- 
bination of commutation for good behavior and general amnesty, after an im- 
prisonment of but a little more than three years. 

In that case, the Commission said: 

The original sentence was not, in the opinion of the Commission, inade- 
quate by international standards, nor would the conditional reduction of 
the term of that sentence by one third, under the provisions of the Penal 
Code of Panama, have given rise to an international liability. The con- 
clusion of the Commission rests solely upon the result brought about by 
the [amnesty] act of the National Assembly above referred to. The 
Commission recognizes that the reduction under that act did not arise 
from any inclination on the part of the Government to favor this particu- 
lar prisoner or to extenuate offences against aliens. But, liability for 
failure to punish adequately crimes against aliens is not based upon 
discrimination in favor of the individual offender or upon any breach of 
the local laws. 


With respect to the measure of damages, the Commission said: 


In arriving at the measure of liability, the Commission has taken into 
account the fact that Gonzales was actually imprisoned for a period of 
slightly more than three years. There was not a total failure to punish. 

The Commission therefore seems to have reasoned that there was only par- 
tial sanction and adoption and, consequently, only partial liability for the 
damages occasioned by the acts of the murderer. It might be reasoned, of 
course, that since the failure adequately to punish in this case resulted from 
positive acts, a distinction is to be drawn between this case and one in which 
such failure is occasioned by pure neglect to prosecute. If, however, an of- 
fence is known to have been committed against a foreign national and there 
is a gross failure of action looking to prosecution (which seem to be necessary 
bases for international liability), then there would seem to be very slightly 
less grounds for implying a condonation and adoption before prosecution than 
in case of a voluntary liberation of the offender after conviction. 

This Commission, like its predecessors, when confronted with the practical 
duty of administering justice in this class of cases, seems to have concerned 
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itself less with theoretical justifications of its judgments than with the proper 
rectification of obvious international wrongs. 

It may be contended that there is an element of punitive damages in such 
awards as those just mentioned, and that punitive damages are not allowable 
in international practice. As a matter of fact, however, tribunals have more 
or less continuously rendered awards punitive in character, though not so des- 
ignated or described.” 

Perhaps, however, the award of this Commission in the Langdon case ** 
is the nearest approach, in terms, to a punitive judgment yet recorded by an 
international tribunal. In that case, Maurice Langdon, an American soldier, 
was killed by gunfire during a mob uprising in Colon. The Commission found 
that international liability for the killing existed whether Langdon was killed 
“by one of the policemen . . . or by a civilian” because the police “failed to 
maintain order at the scene of the disturbance .. . and . . . aggravated the 
situation by firing on the soldiers instead of dispersing the civilians ... ,” 
and because the steps taken to apprehend, prosecute and punish were “un- 
satisfactory.” 

Langdon was an unmarried man with no dependents. The Commission 
found there was, therefore, no basis for awarding compensatory damages to 
any individual. In that situation, the Commission, having found liability on 
the above-indicated grounds, fixed damages at an amount considered necessary 
only “to express the very minimum of the reparations due by one State to an- 
other on account of its responsibility for the death of the latter’s citizen.” 
Had the Commission rested its decision there and consistently made an award 
in favor of the injured State, such award might have been regarded as com- 
pensatory in character, although there was no evidence in the case upon which 
to calculate compensatory damages for the injured state. The Commission 
adjudged however that, “The Republic of Panama is obligated to pay to the 
United States of America, on behalf of the heirs of Maurice Langdon, the sum 
of $2,000, without interest.” That portion of the award appears to be either 
a diversion to private individuals of an indemnity due to the Government of 
the United States (for which no authority was given by the arbitral conven- 
tion), or a clear imposition of punitive damages, since no consideration was 
given to the question of possible mental distress or other circumstances to sup- 
port an award of compensatory damages to the heirs of the deceased, and the 
Commission had, in fact, stated, “There is no evidence that any of them [the 
heirs] depended upon the deceased for their support. The measure usually 
adopted in fixing the amount of the award in favor of relations not being the 
parents or children of the deceased is therefore lacking in this case.” While 

12 See Ralston, The Law and Procedure of Arbitral Tribunals, rev. ed., Sec. 473; the Janes 
case, loc. cit.; the Moses Moke case, Moore’s Arb., p. 3411; the De Brissol case, ibid., pp. 
2949, 2971; the Jean Maninat case, Ralston’s Reports (1906), p. 44; the Martha Ann Austin 
case, Opinions of the Commissioners, United States-Mexican Claims Arbitrations (1931), p. 
108; Eagleton, op. cit., p. 190; Dunn, op. cit., p. 182. 
18 One of those involved in the Richeson case, supra. 
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there would appear to be little reason to disagree with that part of the award 
which determines that international liability is due from one state to another, 
under the circumstances of this case, for the killing of its national, especially 
a member of the military forces, it may be that the decision, as a whole, will 
not be accorded the unanimous approbation of international lawyers. If it 
be said that the Commission could not have awarded damages to the Govern- 
ment of the United States under the terms of the Claims Convention, it must 
be said in reply that it can scarcely be supposed that the Commission did not 
consider that question and that, had it resolved that the damages were due 
only to that government, and for its own account, it would not have so stated 
and then have explained its lack of jurisdiction to award such damages to the 
only proper claimant. 

Certain other decisions of the Commission may appear to indicate a still 
existing uncertainty with respect to a subject concerning which there was pre- 
viously good cause to believe the controlling principles were reasonably well 
determined. For instance, both the Diaz claim ' and the Ruiz claim © of the 
Government of Panama involved the question of international liability for the 
alleged theft and destruction of small quantities of cocoanuts by sailors of the 
United States Navy on shore leave. The Commission, without reference to 
authority or citation of precedent to support its reasoning, found that the 
Government of the United States was liable “under international law” for 
damages resulting from the alleged wrongful acts. Just how one might dis- 
tinguish between liability “under international law” in the circumstances of 
these cases and in a case, for example, in which a marine or a soldier on leave 
of absence for a month or six months, had committed a murder or robbed a 
bank or burned a house, was not explained by the tribunal. 

In its Reply Brief the United States cited many precedents to show that the 
principle of non-liability in this class of cases is well established. Among the 
authorities cited was the decision of the American-Mexican General Claims 
Commission in the Gordon case; 1° the reference of the same Commission in 
the Youmans case to the “well recognized rule of international law that a gov- 
ernment is not responsible for malicious acts of soldiers committed in their 
private capacity;” 17 Hayden’s case and several other cases cited by the 
Honorable John Bassett Moore to support his statement that “in numerous 
cases before the Commission under the Convention between the United States 
and Mexico of July 4, 1868, it was held by Sir Edward Thornton, as umpire, 
that the government was not liable for the acts of individual soldiers or of 
bodies of straggling or marauding soldiers not under the command of an of- 
ficer;” 18 and the following from Borchard’s Diplomatic Protection of Citizens 
Abroad, pages 193-194: 


4 Docket Registry No. 19. % Docket Registry No. 18. 
16 Opinions, 1931, p. 53; this Journat, Vol. 25 (1931), p. 380. 

17 Opinions, 1927, p. 158, this Journau, Vol. 21 (1927), p. 571. 

18 Moore’s Arbitrations, pp. 2995-2996 et seq. 
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Section 80. Soldiers—Soldiers are an integral part of the military arm 
of the government. Soldiers may be considered authorities rendering the 
state liable for their acts when they are under the command of officers or 
are carrying out public duties of the state. On the other hand, practice 
has fairly well established the rule that the state is not responsible for 
the wrongful acts of unofficered soldiers, whether incident to a belligerent 
operation or merely wanton and unauthorized acts of robbery and pillage. 
The claimant’s remedy is against the individual wrongdoer. To render 
the government liable for the unlawful acts of its soldiers the claimant 
must prove that they were under the command or orders or control or in 
the presence of superior officers, or that the officers negligently failed to 
take the necessary precautions to prevent the unlawful acts or to punish 
the known offenders.’® 

It may be hoped that the decisions in the Diaz and Ruiz cases will not be 
relied upon as controlling precedents in any important cases of that kind in 
future, since they are in disharmony with the preponderence of authority on 
the subject. 

Another decision of more than usual interest was that in the case of Juan 
Manzo.”° The claimant in that case, who was employed as a water-boy dur- 
ing the construction of the Panama Canal had, according to the finding of the 
tribunal on the evidence presented, been allowed or encouraged, by an engi- 
neer in charge of certain construction work, to perform minor tasks about a 
dredge, including the oiling of a certain pulley. While engaged in oiling the 
pulley, his hand had been caught by an allegedly defective cable and partially 
severed. Claim was made alleging liability on the part of the Government 
of the United States for damages resulting from the injury. Municipal law 
of the Canal Zone prescribed no liability in circumstances of this character. 
There would appear to be no principle of international law making govern- 
ments liable for the negligent acts of such minor employees as the engineer 
involved in this case. The convention under which the arbitration was con- 
ducted, and which was, of course, the source of the jurisdiction and power of 
the Commission, required that the claims be decided “in accordance with the 
principles of international law, justice and equity.” In this situation, the 
Commission rendered an award in favor of the claimant, stating, in part, that: 


Manzo’s injury was brought on by the negligent conduct of an agent of 
the Government of the United States. The responsibility for such an in- 
jury depends not on the right to maintain an action under the municipal 
law, but directly upon the terms of a treaty which provides, inter alia for 
decisions by the Commission upon “all claims for losses or damages origi- 
nating in acts of officials or others acting for either government and re- 
sulting in injustice ....” (Italics added.) 


Several other interesting and important decisions of the Commission touch 
upon somewhat novel points of law. 

For example, in the Castefieda case,?1 the Commission, in determining ab- 
sence of liability on the part of the United States for damages resulting from 


19 Pages 193-194. 20 Docket Registry No. 21. % Docket Registry No. 20. 
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a collision between a United States naval vessel and a privately owned Pana- 
manian sloop, based its decision upon the non-observance by the latter of cer- 
tain provisions of the International Rules of Navigation. Whether these rules 
were considered to be applicable because a part of the municipal law of Pan- 
ama (within whose jurisdiction the collision occurred), or because, by their 
common acceptation by the nations, they were considered to represent the law 
of nations in this respect, is not made apparent, either in the pleadings of the 
claimant government, which relied upon them as a basis for its claim to inter- 
national responsibility, or in the decision. 

In the Perry case,?* which involved alleged false arrest and illegal imprison- 
ment of an American citizen in Panama, the Commission found no impropriety 
in determining that the appraisal of the evidence against the accused by the 
judicial authorities of Panama was improper under the local law. This deci- 
sion is, therefore, one further evidence of the incorrectness of the contention, 
which is sometimes made, that an international tribunal cannot properly un- 
dertake to review the evidence upon which the judgment of a local court has 
been based. 

The Commission found, in the Chase case,?* that the mere fact that the 
American Minister in Panama had acted for Chase in negotiating a contract 
between him and the Panamanian Government, purporting to compromise a 
long-standing conflict with respect to the ownership of real estate, in effect, 
estopped the Government of the United States from preferring a claim on 
Chase’s behalf on account of alleged wrongs antedating and succeeding the 
conclusion of the contract. The evidence did not show that the minister had 
been authorized by his government to act in the matter. He did not sign the 
contract. Under full power of attorney from Chase, he had negotiated a 
compromise of the difficulties. The contract was signed by the appropriate 
Panamanian officials, on the one side, and by Chase on the other. The Com- 
mission said: 

Moreover the fact that the Minister of the United States in Panama 
had acted as mediator on his behalf with full powers from him in the nego- 
tiations which led up to the settlement gave that settlement the character 
of a diplomatic solution and prevented the later bringing of a claim. 

This would appear to be equivalent to the application of the equitable prin- 
ciple of estoppel as a principle of international law, and of carrying it, in its 
application, to a considerable extreme.”* 

* Docket Registry No. 1. * Docket Registry No. 10. 

™ For other discussions touching the subject of the application of the principle of equitable 
estoppel in international law, see Decision of the Arbitrator in the claim of the United States 
on behalf of P. W. Shufeldt v. The Republic of Guatemala, Dept. of State, Arbitration Series, 
No. 3, pp. 57-69 and 869-870, this Journat, Vol. 24 (1930), p. 799; the Hemming case, 
Nielsen’s Report of American-British Claims Arbitration, p. 620, this Journau, Vol. 15 
(1921), p. 292; the Trumbull case, Moore, Arb., 3569; Norwegian-Swedish Arbitration, 
this Journat, Vol. 4 (1910), p. 233; Case of Serbian Loans, Publication of P. C. I. J., Series 
A, No. 20, pp. 38, 39; Norwegian-Danish Arbitration, ibid., series A/B, No. 52, pp. 68-69; 
Fachiri, Permanent Court of International Justice, 2d ed., pp. 103, 293; Lauterpacht, 
Private Law Sources and Analogies of Int. Law, pp. 203-206, 224, 232-233, 253, 254, 259, 
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The question as to the degree of international responsibility resulting from 
authorized acts of government officials executed in a foreign jurisdiction 
has, in the past, been the subject of difference of opinion in several cases. 
The Colunje case 25 involved the question of such responsibility for the 
unauthorized act in Panama of a Canal Zone police officer. The officer was 
charged with having, by misrepresentation, induced a Panamanian citizen to 
enter the Canal Zone, where he was arrested for a violation of the postal laws 
of the United States. Colunje had admittedly inserted a fraudulent adver- 
tisement in an English language paper—published in Panama but circulated 
in the Canal Zone—for the conceded purpose of reaching American citizens. 
He had also received and used funds transmitted to him, in response to his 
fraudulent advertisement, by an American citizen in the Canal Zone. The 
evidence was conflicting on the question as to what representations were made 
by the Canal Zone police officer to persuade Colunje to enter the jurisdiction 
of the United States. There was no evidence to establish that the police officer 
was authorized to perform any official act in Panama, but there was reason- 
ably good evidence to the contrary. On this point the Commission said: 

It is evident that the police agent of the Zone by inducing Colunje by 
false pretenses to come with him to the Zone with the intent of arresting 
him there unduly exercised authority within the jurisdiction of the Re- 
public of Panama to the prejudice of a Panaman citizen, who, as a result 
thereof, suffered the humiliation incident to a criminal proceeding. For 
this act of a police agent in the performance of his functions, the United 
States of America should be held liable. 

Four cases,”* covering a large number of individual claims, and involving 
personal injury and death resulting from mob violence, were presented to the 
Commission by the United States. Each of these cases involved alleged lack 
of a proper degree of police protection, improper acts of police authorities, and 
inadequacy of action looking to the prosecution and punishment of the de- 
linquents. Awards were made in favor of a considerable number of individual 
claimants. The Commission, however, assigned collective bases for the 
awards as indicated in the discussion of the Langdon case above. These de- 
cisions will doubtless stand as important precedents in this class of cases in 
future. 

Other decisions, involving important interpretations of the Panama Canal 
Treaty of 1903,?7 the Claims Conventions, with respect to the jurisdiction of 
the Commission,?® and other points of international law, will doubtless be 
found of considerable interest. It is impossible, however, within the proper 
scope of an article of this kind to include comprehensive analyses of all the 
Commission’s decisions. 


260, 267-269, 280, 292; Witenberg, “l’Estoppel, Un aspect juridique du probléme des créances 
américaines,”’ Journal du Droit International, May-June, 1933, p. 529. 

% Docket Registry No. 24. 

* The Banks, Noyes, Richeson and Baldwin cases, supra. 

27 The Casselli and Monteverde cases, supra. 

#8 The Noyes case, Docket Registry No. 5, and the Mariposa case, Docket Registry No.15. 
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CANADIAN IMMIGRATION: THE LAW AND 
ITS ADMINISTRATION * 


By H. F. Ancus 
Professor of Political Science, University of British Columbia 


I. THE CONSTITUTIONAL BASIS OF CANADIAN IMMIGRATION LAW 


The power of making laws with respect to immigration into Canada is given 
by the British North America Act to the Parliament of Canada. But under 
the provisions of the same act the legislature in each province may make laws 
in relation to immigration into the province which shall “have effect in and 
for the Province as long and as far only as” they are “not repugnant to any Act 
of the Parliament of Canada.” 2 This power of a provincial legislature is not 
without restrictions, for the “Governor-General of Canada in Council within 
one year of the receipt of an authentic copy of an Act of a Provincial Legisla- 
ture may disallow the Act, in which case the Act is annulled from and after 
the day on which the Lieutenant-Governor of the Province signifies the dis- 
allowance by Speech or Message to the Legislature or by Proclamation.” ® 
It is also possible for the Lieutenant-Governor of a Province to reserve a bill 
passed by the Provincial Legislature for the signification of the Governor- 
General’s pleasure, in which case the bill “has no force unless and until within 
one year from the day on which it was presented to the Lieutenant-Governor 
for assent, the Lieutenant-Governor signifies by Speech or Message to the Pro- 
vincial Legislature or by Proclamation that it has received the assent of the 
Governor-General in Council.” * There are thus two ways in which provin- 
cial legislation may be controlled by the Dominion Government without legis- 
lation by the Parliament of Canada. Of these the first has been used in the 
case of embarrassing legislation on the subject of immigration into a province 
passed by the legislature of that province.5 In effect the Dominion Govern- 
ment has complete control of the legislation dealing with immigration even 
without resort to the “powers necessary or proper for performing the obliga- 
tions of Canada or of any Province thereof, as part of the British Empire, 
towards foreign countries, arising under treaties between the Empire and such 
foreign countries”—powers which are expressly given to the Parliament and 


* A paper prepared for the Research Committee of the Canadian Institute of International 
Relations. 

1 The British North America Act, 1867, 30 & 31 Victoria, c. 3, Sec. 95. 

? Ib., Sec. 95. 3 Jb., Sec. 90 and Sec. 56. 47b., Sec. 90 and Sec. 57. 

5 Z.G., in 1884 British Columbia passed an act forbidding Chinese immigration. The Act 
was disallowed by the Dominion Government. 
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Government of Canada.® It follows that the full responsibility for Canadian 
immigration law lies with the Government of Canada. 


II. THE EXISTING IMMIGRATION LAW AND THE POLICY WHICH UNDERLIES IT 


The existing law on the subject of immigration into Canada is contained in 
the Immigration Act,’ the Chinese Immigration Act,’ and the Orders-in- 
Council and Regulations made from time to time under authority of these acts. 
Consolidations of the acts and regulations are issued for convenience by the 
Department of Immigration and Colonization. These publications are use- 
ful, though they are not, of course, authoritative. 

The policy underlying the acts and orders-in-council, if there can be said to 
be apolicy, iscomplicated. In recent years there has been a very rapid transi- 
tion from regarding Canada as a country which requires not merely immigra- 
tion but immigration on a very large scale, to thinking of immigration as 
constituting an economic peril to the present population. Canadian railway 
policy, for instance, was inspired by the expectation of great migrations of 
settlers to Canada. But various developments, such as improved methods of 
production in agriculture and the uncertainty of foreign markets for wheat, 
have led Canadians to doubt the wisdom of colonization even though the rail- 
ways have become a heavy financial burden. The change has reflected itself 
in our immigration law, which was first directed to improving the quality of 
the immigrants received, and later to restricting their numbers. During the 
depression there has been drastic restriction of immigration. In considering 
quality, a generous allowance must be made for the preference of Canadians in 
the matter of language, culture, race and nationality. The basis for these 
preferences may be rational or sentimental. It is their negative aspect which 
is most important: a fear of a large influx of cheap labor; the belief that immi- 
grants of Asiatic race and their descendants cannot be “assimilated” either 
racially or culturally. But there has been a positive aspect too: the wish to 
foster migration from the British Isles. Then too there has been a belief that 
the “country needed” certain classes of labor and had no room for others. The 
desired classes were farmers with capital, agricultural laborers and domestic 
servants. The belief meant that a reduction of the wages of the two last of 
these classes in Canada would be viewed with pleasure by influential groups in 
Canada, and in particular that it would not excite the active opposition of 
organized labor. From a more detached standpoint the encouragement of 
immigration of agricultural laborers and domestic servants was remarkable, 
for none of the countries from which Canada received immigrants developed 
the élite of their population, whether physically, mentally or culturally in 


°B.N.A. Act, Sec. 132. Treaties entered into by Canada may not be treaties between the 
Empire and a foreign country for the purpose of this section, but legislation to implement 
Canadian treaties is valid under Sec. 91 of the B.N.A. Act. See: Jn re Radio Communica- 
tion in Canada, Att.-Gen. of Quebec v. Att.-Gen. of Canada and others, 1932, 101 L. J. P. C. 
94, TR. 8S. C. 1927, c. 93. §R.S. C. 1927, c. 95. 
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either of these two categories. Finally, we must notice a strong prejudice 
against trouble-makers, however important their intellectual and educational 
qualifications may be. 

All these preferences, considered singly, are intelligible enough. To praise 
or blame any of them is beside the point. They need very little explanation. 
But it is important to bear them in mind if the provisions of the Canadian im- 
migration law are to be understood as provisions which rational men could 
enact. 

III. THE TWO CLASSES OF MANKIND, AND THEIR SUBDIVISIONS 


For the purpose of Canadian immigration law, mankind is divided into two 
classes: the first comprises those who are of Chinese origin and descent; the 
second those who are not of Chinese origin and descent. “A person is not 
deemed to be of Chinese origin or descent merely because his mother or his 
female ancestors (ancestresses?) or any of them are or were of Chinese origin 
or descent.” ® It will be convenient to consider the second of these two classes 
first. 

(1) The portion of mankind which is not of Chinese origin or descent may 
be further subdivided into British subjects and aliens. Indeed ‘Alien means 
(for the purpose of the Immigration Act) a person who is not a British sub- 
ject.”2° British subjects are defined by the Naturalization Act. For immi- 
gration purposes they fall into two classes: Canadian citizens, and others.” 
We have therefore three classes to consider: 

A. Canadian citizens comprise, for the purposes of the Immigration Act, 
three categories which are not mutually exclusive.’ If a citizen can qualify 
for more than one of these classes he will choose the first rather than the second 
and the second rather than the third. 

(i) Persons born in Canada who have not become aliens. 

(ii) British subjects with Canadian domicile. For the purpose of the Im- 
migration Act, the acquisition of Canadian domicile requires five years’ resi- 
dence in Canada, exclusive of time spent in gaols and asylums, in addition to 
the intention to treat Canada as a permanent home.'* There is a presumption 
that it is lost by residence for one year outside of Canada, but this presump- 
tion may be rebutted by evidence of an intention to return to Canada. Un- 
der departmental instructions, this rule is not applied to cases in which the 
residence outside of Canada is within the British dominions. Canadian 
domicile may also be lost by voluntary residence outside of Canada with the 
present intention of making a permanent home outside of Canada.1® 


® Chinese Immigration Act, R. S. C., ce. 95, Sec. 2 (e). 

10 Tmmigration Act, R. 8. C., c. 93, Sec. 2 (a). 1R. 8. C., c. 138. 

122 For an Order-in-Council made under the Immigration Act, there is a third category 
P. O. 185, dated Jan. 31, 1923, rescinded by P. C. 695, dated March 21, 1931. 

43 Immigration Act, R. 8. C., c. 93, Sec. 2 (b). For purposes of the Canadian Nationality 
Act there are other Canadian nationals. 

14 Immigration Act, R. 8S. C., c. 93, Sec. 2 (e), (i). 

6 Jb., Sec. 2 (e), (iii). 16 Jb., Sec. 2 (e), (ii). 
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(iii) Persons naturalized under the laws of Canada who have not subse- 
quently become aliens or lost Canadian domicile. This category may include 
persons who are not in the full sense British subjects, but who because of 
naturalization in Canada prior to 1914, are entitled to be treated as British 
subjects while in Canada.!7_ Perhaps it is by a crude analogy with this class 
of British national that the curious rule is introduced for the purpose of the 
Immigration Act that the loss of Canadian domicile involves loss of Canadian 
citizenship. The effect of this rule may be to leave someone without any right 
to enter or remain in any country. He has no doubt British nationality, but 
is Great Britain liable to accept immigrants who have never been near that 
country, who naturalized in Canada and then lost both Canadian domicile 
and Canadian nationality for the purposes of the Immigration Act by resi- 
dence abroad, and who then so conducted themselves as not to be able to re- 
enter Canada in their quality of British subject alone? There is another 
anomalous case. A Canadian citizen may marry a foreign wife outside of 
Canada, or children of Canadians may be born abroad. Wife and children 
are British subjects, the children may be Canadian nationals, but neither wife 
nor children are Canadian citizens for the purpose of the Immigration Act 
unless they “have been landed” (sic) in Canada.1® “Landing,” it should be 
explained, means lawful admission into Canada by an officer under the Immi- 
gration Act, otherwise than for inspection or treatment or other temporary 
purpose provided for by that act.1® Under this rule, too, cases of hardship 
may arise, and women and children may find themselves, if not landed, at 
least stranded. 

B. We must next consider the case of British subjects who are not Canadian 
citizens (remembering that for Immigration Act purposes they include the two 
categories whom we have just mentioned and who are not necessarily related 
in any way to any other British nation than Canada). These British subjects 
may never have acquired Canadian domicile, to acquire which five years’ 
residence is necessary, as well as the intention to make a permanent home in 
Canada, or they may have acquired it and lost it subsequently. Canadian 
domicile, for the purpose of the Immigration Act, cannot be acquired by any- 
one who belongs to the “prohibited or undesirable classes” within the meaning 
of Section 41 of the Immigration Act.2° And domicile is lost by belonging to 
these classes.24_ However, Canadian citizens are not affected by either of 
these two rules,?? which are of importance in the case of British subjects and 
aliens seeking Canadian domicile and aliens who are exposed to losing it. 


17 Under Naturalization Act, R. S. C. 1906, c. 77, Sec. 24. 

18 Immigration Act, R. 8S. C., ce. 93, Sec. 2 (b). 19 Tb., Sec. 2 (1). 

20 7b., Sec. 2 (e), (i). Sec. 41 of the Immigration Act has been amended by 18-19 Geo. V, 
c. 29 (1928). 

11 7b., Sec, 2 (e), (ii). The ‘‘prohibited classes” are defined in Sec. 3 of the act. Sec. 41 
(amended in 1928 by 18-19 Geo. V) deals with undesirable immigrants who advocate the 
overthrow of government by force et alia enormia. 

2 7b., Sec. 3 and Sec. 41 (as amended 1928). 
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Section 41 deals with those who advocate the overthrow of British govern- 
ments by force, or the assassination of the officials of any government, or who 
attempt to create riot or disorder in Canada, or who are reputed to belong to 
any secret society which attempts to extort money from or control any resi- 
dent of Canada by force or blackmail. 

British subjects, other than Canadian citizens, may also be prohibited under 
Section 3 of the Immigration Act, from landing or remaining in Canada. The 
list of the classes affected is extensive, but there is nothing very remarkable 
about it. It includes the defective and criminal classes, advocates of force or 
violence against organized government, persons likely to become a public 
charge, and (with some exceptions) illiterates.”* 

One class deserves special attention: 


Immigrants to whom money has been given or loaned by any charitable 
organization for the purpose of enabling them to qualify for landing in 
Canada under this Act, or whose passage to Canada has been paid wholly 
or in part by any charitable organization or out of public moneys, unless 
it is shown that the authority in writing of the Deputy Minister, or in the 
case of persons coming from Europe, the authority in writing of the As- 
sistant Superintendent of Immigration for Canada in London, has been 
obtained for the landing in Canada of such persons, and that such au- 
thority has been acted on within a period of sixty days thereafter.** 


The Minister (of Immigration and Colonization) may issue a written per- 
mit authorizing any person to enter Canada without being subject to the pro- 
visions of this act.2° The permit is issued for a definite period and may be 
cancelled at any time, or its operation may be extended. 

C. Finally we must consider the case of aliens. They are subject to the 
rules which we have considered in the case of British subjects. They differ 
from British subjects in being able to acquire Canadian domicile without be- 
coming Canadian citizens. To become Canadian citizens they must natural- 
ize as British subjects. The conditions under which they may naturalize are 
set out in the Naturalization Act.2® But Canadian domicile, even without 
British nationality, is some protection. Those aliens who have acquired it 
cannot be excluded, if they have left Canada temporarily, under Section 3 of 
the Immigration Act, though, as we have seen, if they come to belong to the 
classes prohibited under Section 41, they lose their Canadian domicile for pur- 
poses of the Immigration Act. 

(2) When we turn from the non-Chinese to the Chinese portion of mankind, 
we might expect to find the Chinese subdivided in the same way as the non- 
Chinese into: Canadian citizens; other British subjects; and aliens. For some 
purposes such a classification is important, but not for the purposes of the 
Chinese Immigration Act. 

The Chinese Immigration Act ?* provides that “irrespective of allegiance or 


% Immigration Act, R. S. C., c. 93, Sec. 3. The list is a long one, (a) to (u) inclusive. 
% Sec. 3 (h). % Sec. 4. %R.S. C., c. 138. 7R. 8. C., c. 95. 
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citizenship,” the only persons of Chinese origin or descent who may enter 
Canada are: 


(a) Members of the diplomatic corps or other government representa- 
tives, their suites and their servants, and consuls and consular agents; 

(b) The children born in Canada of parents of Chinese race or descent, 
who have left Canada for educational or other purposes, on substantiat- 
ing their identity to the satisfaction of the controller at the port or place 
where they seek to enter on their return. 


It will be noted that these children will normally (but not necessarily) be 
Canadian citizens, while there may be Canadian citizens of Chinese race or 
descent who were not born in Canada. The numbers of this latter group are 
not, as we shall see, likely to increase or to last for very long. 


(c) Merchants as defined by such regulations as the Minister (of Im- 
migration and Colonization) may prescribe; 

Students coming to Canada for the purpose of attendance, and while 
in actual attendance, at any Canadian university or college authorized by 
statute or charter to confer degrees.”® 


“Merchants” have been defined by the Minister as follows: 


“Merchant,” as used in this Act, shall not include any person who does 
not devote his undivided attention to mercantile pursuits and who has less 
than $2,500 invested in a business dealing exclusively in goods grown, pro- 
duced or manufactured in China or in exporting to China goods grown, 
produced or manufactured in Canada, and who has not conducted such 
business for a period of at least three years; any merchant’s clerk or other 
employee; tailor; mechanic; huckster; peddler or person engaged in tak- 
ing, drying or otherwise conserving fish for home consumption or exporta- 
tion, or having any connection whatever with a restaurant, laundry or 
rooming house.”® 


As an exercise in logic this definition is not very good, but as an exclusionist 
measure it is effective. Not many Chinese have carried on, as their sole occu- 
pation, with a capital exceeding $2,500 for a period of three years or more, a 
purely exporting or a purely importing trade with Canada, refraining from any 
dealings in goods which are not of Chinese origin in the first case or Canadian 
origin in the second. 

Students and merchants must substantiate their status to the satisfaction 
of the controller at the port of entry, subject to the approval of the minister.®° 
They must have valid passports *! issued by the Government of China and en- 
dorsed by a Canadian immigration officer. 

“No person of Chinese origin or descent shall enter or land in Canada except 
at a port of entry.” ®* To impose a restriction of this character, not merely 
on aliens and British subjects who are not Canadian citizens, but also on 


#8 Chinese Immigration Act, R. S. C., c. 95, Sec. 5. 

29P. C. 1276, dated July 10, 1923, Sec. 5, Para. (c). 

8° Chinese Immigration Act, R. S. C., c. 95, Sec. 5 (ce), (2). 

Sec. 5 (c), (2). Tb., Sec. 6. 
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Canadian citizens, is a very drastic action to take on grounds of race alone. 
However, Canadian citizenship, or rather birth in Canada, is not altogether 
without its advantages. Unless he falls within category (a) or (b), a person 
of Chinese origin or descent must choose Vancouver or Victoria as his port of 
entry.*2 As we have seen, some Canadian citizens of Chinese race are affected 
by this rule, because of having been born outside of Canada. Canadian citi- 
zenship as such may be of advantage to persons of Chinese origin or descent in 
exempting them from liability to exclusion as members of the prohibited 
classes, which are much the same for Chinese as for non-Chinese.** But who, 
one may ask, is to be excluded on this basis, since Chinese in general are ex- 
cluded, in any case, while the Canadian citizens are exempt from exclusion in 
these categories? Apparently the exclusion rules may affect (a) Canadian- 
born Chinese who are not Canadian citizens—who have, for instance, elected 
to have Chinese nationality, and (b) Chinese with Canadian domicile, who 
are not Canadian citizens, and who if resident in Canada may be liable to 
expulsion. 

Persons of Chinese origin or descent once in Canada may leave the country 
for a time and retain the right to re-enter. They must make a declaration be- 
foreleaving. Their absence must not exceed two years. They must substan- 
tiate their identity on returning. The fee is $2.00.5° The period of absence 
which is allowed has been increased from two to four years.*® 

Under regulations made by the Governor in Council, persons of Chinese 
origin or descent may pass through Canada.** 


IV. IMPORTANT ORDERS-IN-COUNCIL 


The Immigration Act confers very wide powers on the Governor in Council 
to make regulations with regard to the amount of money which immigrants 
and other entrants,®** with the exception of such classes as Canadian citizens, 
diplomatic representatives, and British military and naval officers, shall pos- 
sess in their own right as a condition to permission to enter or land in Can- 
ada.°® It is expressly provided that this amount may “vary according to the 
nationality, race, occupation or destination of such persons and otherwise ac- 
cording to the circumstances.” #° Regulations made by the Governor in Coun- 
cil “may also provide that all persons coming to Canada directly or indirectly 
from countries which issue passports shall produce such passports on the de- 
mand of the immigration officer in charge before being allowed to enter or land 
in Canada, and may provide also that passports shall not be recognized unless 


33 Chinese Immigration Act, R. 8. C., c. 95, Sec. 7. 

* Tb., Sec. 8, which refers for definition of “‘Canadian citizen” to Immigration Act, R. 8. C., 
c. 93, Sec. 2 (b). 

% 7b., Secs. 23 and 24. % P. C. 3173, dated Dec. 29, 1931. 

37 Chinese Immigration Act, R. S. C., c. 95, Sec. 22. 

38 Who are not immigrants because they do not intend to acquire Canadian domicile. 
Immigration Act, R. 8. C., c. 93, Sec. 2 (h). 

39 Immigration Act, R. 8S. C., c. 93, Sec. 37. 49 7b., Sec. 37. 
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issued within a time limited by regulations or unless viséd in the manner re- 
quired.” 1 Regulations made under this authority may not merely deal with 
the administration of the act, but, as we shall see, may also be employed to 
carry out a policy of exclusion. 

Even more definite powers are conferred by other sections of the Immigra- 
tion Act. 


The Governor in Council may, by proclamation or order whenever he 
deems it necessary or expedient, 

(a) prohibit the landing in Canada or at any specified port of entry in 
Canada of any immigrant who has come to Canada otherwise than by 
continuous journey from the country of which he is a native or natural- 
ized citizen, and upon a through ticket purchased in that country, or 
prepaid in Canada; 

(b) prohibit the landing in Canada of passengers brought to Canada 
by any transportation company which refuses or neglects to comply with 
the provisions of the Act; 

(c) prohibit or limit in number for a stated period or permanently the 
landing in Canada, or the landing at any specified port or ports of entry 
in Canada, of immigrants belonging to any nationality or race or of im- 
migrants of any specified class or occupation, by reason of any economic, 
industrial or other condition temporarily existing in Canada or because 
such immigrants are deemed unsuitable having regard to the climatic, 
industrial, social, educational, labour or other conditions or requirements 
of Canada or because such immigrants are deemed undesirable owing to 
their peculiar customs, habits, modes of life and methods of holding prop- 
erty, and because of their probable inability to become readily assimi- 
lated or to assume the duties and responsibilities of Canadian citizenship 
within a reasonable time after their entry.” 


This paragraph deserves attention. It gives powers which are substantially 
unlimited. The grounds of action which it suggests are little more than a sug- 
gested justification for unlimited discretionary power, or a camouflage for its 
arbitrary character. This is the sort of legislation of which Canadians as a 
people are very intolerant, if it is to be applied to Canadian citizens, and not 
to would-be entrants, whether foreign or British. It remains to examine how 
the powers conferred on the Governor in Council have been used to restrict 
immigration into Canada. 

An Order-in-Council dated January 7, 1914, provides: “From and after the 
date hereof the landing in Canada shall be and the same is hereby prohibited 
of any immigrant who has come to Canada otherwise than by continuous jour- 
ney from the country of which he is a native or naturalized citizen and upon a 
through ticket purchased in that country or prepaid in Canada.” #* For some 
time this was the only regulation by which immigration from British India was 
prevented. 

An Order-in-Council dated June 9, 1919, provides: “From and after the 


“1 Immigration Act, R. 8. C., c. 93, Sec. 37. 
7b., Sec. 38. P, C, 23, Jan. 7, 1914. 
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date hereof and until otherwise ordered the landing in Canada at any port of 
entry in British Columbia hereinafter specified, of any immigrant of the fol- 
lowing classes or occupations, viz., skilled and unskilled labour, is hereby pro- 
hibited.” #* The list of ports is exhaustive. Agricultural labor is treated as 
neither skilled nor unskilled. So is domestic service. 

An Order-in-Council dated January 31,1923, which was amended in August, 
1930, and rescinded in September, 1930,*° prohibited the landing in Canada 
of any immigrant of Asiatic race, with certain exceptions.*® These were: 
bona fide agriculturists with means to begin farming; bona fide farm laborers 
with a reasonable assurance of employment; the wife, or child under 18 years 
of age, of any person legally admitted to and resident in Canada, who is in a 
position to receive and care for his dependents. In the first three of these 
cases every immigrant must possess in his own right $250. The regulation 
does not apply to any country, immigration from which is governed by a 
special treaty, or agreement, or convention. More simply, it does not apply 
to Japan.** Since the order was made under the Immigration Act, it must not 
be understood as applying to the Chinese portion of the human race. Chinese 
are dealt with by the Chinese Immigration Act and cannot take advantage of 
the exceptions provided in this Order-in-Council. 

An Order-in-Council made on the same day dealt with all immigrants other 
than those of Asiatic race, and prohibited their entry, with certain excep- 
tions.48 This Order-in-Council has been amended in April, 1923, and April, 
1926, and was rescinded in March, 1931.*® In its amended form it admitted 
of the same four exceptions which were allowed in the case of Asiatics, and also 


of four others. ‘These were: 


(a) Any United States citizen who shall satisfy the Immigration Offi- 
cer in Charge at the port of entry that he has sufficient means to maintain 
himself until employment is secured; 

(b) Any British subject entering Canada directly or indirectly from 
Great Britain or Ireland, Newfoundland, the United States of America, 
New Zealand, Australia or the Union of South Africa, who shall satisfy 
the Immigration Officer in Charge at the port of entry that he has suffi- 
cient means to maintain himself until employment is secured; Provided, 
that the only persons admissible under the authority of this clause are 
British subjects by reason of birth or naturalization in Great Britain or 
Ireland, Newfoundland, New Zealand, Australia or the Union of South 


Africa; 


“P. C. 1202, June 9, 1919. 

 Rescinded by P. C. 2115, Sept. 16, 1930. It has been amended by P. C. 1966, Aug. 14, 
1930. 

“P. C. 182, Jan. 31, 1923. 

‘7 Because of the agreements of 1907, 1923, and later 1928 modifying the treaties to which 
Canada acceded in 1905 and 1911. 

4 P. C. 183, Jan. 31, 1923. 

«© Amended by P. C. 642, April 11, 1923, P. C. 534, April 8, 1926, and P. C. 1957, Aug. 14, 
1930. Rescinded by P. C. 695, March 21, 1931. 
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(c) A person who has satisfied the Minister that his labour or service 
is required in Canada; 

(d) The father or mother, the unmarried son or daughter eighteen 
years of age or over, the unmarried brother or sister, of any person legally 
admitted to and resident in Canada, who has satisfied the Minister of his 
willingness and ability to receive and care for such relative; Provided that 
this clause shall not apply to the relative of any resident of Canada who 
himself failed to observe the conditions under which he was admitted to 
Canada.5° 


Passport requirements are dealt with by an Order-in-Council also dated 
January 31, 1923, which rescinds an Order-in-Council made in May, 1922:5! 


On and after the 15th February 1923, it shall be necessary as a condi- 
tion to permission to land in Canada, that every immigrant shall be in 
possession of a valid passport issued in and by the Government of the 
country of which such person is a subject or citizen, such passport to be 
presented within one year from the date of its issue; Provided: 

1. That this regulation shall not apply to British subjects landing in 
Canada directly or indirectly from Great Britain or Ireland, Newfound- 
land, New Zealand, Australia, the Union of South Africa or the United 
States of America, nor shall it apply to the United States citizens or to 
farmers, farm labourers or female domestic servants landing in Canada 
from the United States. The term, British subject, within the meaning 
of the clause, includes only persons born or naturalized in Great Britain 
or Ireland, Newfoundland, New Zealand, Australia or the Union of South 
Africa. 

2. That the passport of any alien immigrant sailing direetly or indi- 
rectly from the continent of Europe, shall carry the visé of a Canadian 
Immigration Officer stationed on the continent of Europe. 

3. That the passport of any alien immigrant not included in No. 2 of 
9 regulation shall carry the visé of a British Diplomatic or Consular 

flicer. 


These three Orders-in-Council made on January 31, 1923, governed immi- 
gration into Canada until an economic crisis began to develop. In a sense 
they may be looked on as the normal system embodying Canada’s immigration 
policy. It is for this reason that even those which have been since rescinded 
have been set out in detail. We have next to examine the recent changes. 

An Order-in-Council dated August 7, 1929, provides: 


From and after the seventh day of August, 1929, and until otherwise 
ordered the landing in Canada of any immigrant of the following specified 
class, viz., contract labour, is prohibited: Provided that the Minister of 
Immigration and Colonization may admit any contract labourer if satis- 
fied that his labour or service is required in Canada; and Provided further 
that the provisions of this Order-in-Council shall not apply to the exclu- 
sion of farmers, farm labourers and house-workers. The term “contract 
labour” as used in this Order, means and includes any immigrant seeking 
entry to Canada under contract or agreement, express or implied, to per- 
form labour or service of any kind in Canada." 


50 Pp. C. 183, Jan. 31, 1923, as amended up to April 1926. 
1 P. C. 185, Jan. 31, 1923. ® P,C. 1113, Aug. 13, 1929. 
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An Order-in-Council dated September 16, 1930, rescinded the Order of 
January 31, 1923, dealing with Asiatic immigration 53 and replaced it by,— 


from and after the 16th August 1930, and until otherwise ordered, the 
landing in Canada of any immigrant of any Asiatic race is hereby pro- 
hibited, except as hereinafter provided: The Immigration Officer-in- 
Charge may admit any immigrant who otherwise complies with the pro- 
visions of the Immigration Act, if it is shown to his satisfaction that such 
immigrant is,—the wife or unmarried child under 18 years of age, of any 
Canadian citizen legally admitted to and resident in Canada, who is in a 
position to receive and care for his dependents. Provided that this regu- 
lation shall not apply to the nationals of any country in regard to which 
there is in operation a law, a special treaty, or agreement, or convention 
regulating immigration.®4 


This proviso deals with the case of Japan, a country with which there has 
been a series of agreements. 

To understand the importance of this exception we must look to the agree- 
ment negotiated with Japan in 1928. The Japanese Government has under- 
taken to limit the total immigration from Japan to 150 a year. These im- 
migrants are to receive Japanese passports, which require the visé of the 
Canadian Minister in Japan. Japan has also agreed that the provisions 
of the Anglo-Japanese Treaty of Commerce and Navigation, to which Canada 
acceded, shall not be taken to preclude the application of the provisions of the 
Canadian Immigration Act to Japanese in the same way as to the citizens of 
other countries. The classes who may receive Japanese passports are limited, 
as under the agreement of 1907, to: domestic servants for Japanese; agricul- 
tural laborers for Japanese farmers; and the wives and children of immigrants. 

An Order-in-Council dated March 21, 1931, rescinded the order dated 
January 31, 1923, and its amendments °° and replaced them by, 


From and after the 18th March, 1931, and until otherwise ordered, the 
landing in Canada of immigrants of all classes and occupations, is hereby 
prohibited, except as hereinafter provided: The Immigration Officer-in- 
Charge may permit to land in Canada any immigrant who otherwise com- 
plies with the provisions of the Immigration Act, if it is shown to his satis- 
faction that such immigrant is: 

1. A British subject entering Canada directly or indirectly from Great 
Britain or Northern Ireland, the Irish Free State, Newfoundland, The 
United States of America, New Zealand, Australia, or the Union of South 
Africa, who has sufficient means to maintain himself until employment is 
secured ; provided that the only persons admissible under the authority of 
this clause are British subjects by reason of birth or naturalization in 
Great Britain or Northern Ireland, the Irish Free State, Newfoundland, 
New Zealand, Australia, or the Union of South Africa. 

2. A United States citizen entering Canada from the United States 
who has sufficient means to maintain himself until employment is secured. 

3. The wife or unmarried child under 18 years of age of any person 


%P. C. 182, Jan. 31, 1923. 4 P. C. 2115, Sept. 16, 1930. 
In 1907, 1923, and 1928. 5 P. C. 183, Jan. 31, 1923. 
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legally admitted to and resident in Canada who is in a position to receive 
and care for his dependents. 

4. An agriculturist having sufficient means to farm in Canada. And 
further provided that immigrants as defined in paragraphs 2 and 4 above, 
are destined for settlement to a Province which has not signified its dis- 
approval of such immigration. The provisions of this Order-in-Council 
shall not apply to immigrants of any Asiatic race.®" 

Such is the present state of Canadian immigration laws and regulations. 
They form a highly complicated mass of rules which cannot readily be sim- 
plified. If absolute accuracy is sacrificed, we can see the dim outlines of an 
order of priority. First come Canadian citizens, with those of Chinese race 
in a slightly inferior position. Next come British subjects from Great Britain 
and the self-governing dominions other than Rhodesia, provided that they are 
not of Asiatic race. Next come United States citizens, provided they are not 
of Asiatic race. Then come nationals of Japan, if they comply with existing 
agreements. Then come nationals of countries of the continent of Europe, 
provided they are not of Asiatic race. Then come Asiatics, whether British 
subjects or not, provided that they are not Chinese. Chinese are outside the 
scope of the Immigration Act altogether and are thoroughly excluded by spe- 
cial legislation. Side by side with this national and racial sequence there are 
economic gradations which favor farmers, farm laborers and domestic serv- 
ants, but which exclude skilled and unskilled labor, and (with necessary excep- 
tions) contract labor. And there are more normal prohibitions based on 
health, absence of criminality, or revolutionary tendencies. Finally the pro- 
visions for the admission of wives and children of immigrants show a social or 
sentimental respect for family life which does not, however, extend to families 
of Chinese origin or descent in the male line. It is all very elaborate, but it 
is not probable that anyone would care to defend Canadian immigration law 
as a filter through which only the élite of the human race can pass, or as a 
means by which an optimum Canadian population can be received. Nor does 
the system of laws and orders conform to the test of good draftsmanship, for 
cases which might readily have been foreseen have given rise not merely to 
litigation but to differences of opinion among judges of courts of appeal. 


V. ADMINISTRATION OF THE IMMIGRATION ACT AND OF THE CHINESE 
IMMIGRATION ACT 


Much of the administration of the act is in the hands of boards of inquiry 
which consist of at least three officers nominated by the Minister of Immigra- 
tion and Colonization at a port of entry.5® “A Board of Inquiry shall have 
authority to determine whether an immigrant, passenger, or other person seek- 
ing to enter or land in Canada or detained for any cause under the Act, shall 
be allowed to enter land or remain in Canada or shall be rejected and de- 
ported.”5® Hearings are private, but whenever practicable the person con- 


57 P. C. 695, March 21, 1931. 5 R.S. C., c. 93, Sec. 13. 
59 7b., Sec. 14. 
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cerned may be present and may be represented by counsel whenever any evi- 
dence is received by the Board. The Board may receive any evidence which 
it considers trustworthy, 7.e., the strict rules of evidence which our courts apply 
need not be observed. Where the right to enter Canada is in question the 
party claiming the right must establish the facts which entitle him to enjoy it. 

There is no appeal from the decision of the Board when it is based on the 
certificate of a medical officer that the would-be entrant is suffering from a 
dangerous disease, or that he comes within one of the categories of mental 
deficiency, unless the would-be entrant claims to be a Canadian citizen or to 
have Canadian domicile, in which case he may land in Canada as a matter of 
right.®! In other cases there is an appeal to the Minister of Immigration and 
Colonization. When an appeal is made, the immigration officer sends the 
summary record of the proceedings before the Board and a statement of his 
own views to the Deputy Minister.** The appellant is kept in custody at the 
immigration station or released under bond.® Solicitors who prepare appeals 
to the Minister are of the opinion that they are unlikely to succeed unless some 
representative is retained at Ottawa to explain the case to the Minister, but 
statistics are not available for checking this opinion. It is difficult to bring 
a case before the ordinary courts. 


No court, and no judge or officer thereof, shall have jurisdiction to 
review, quash, reverse, restrain or otherwise interfere with any proceed- 
ing, decision or order of the Minister or of any Board of Inquiry, or officer 
in charge, had, made or given under the authority and in accordance with 
the provisions of this Act relating to the detention or deportation of any 
rejected immigrant, passenger or other person, upon any ground whatso- 
ever, unless such person is a Canadian citizen or has Canadian domicile. 


This section of the act has been recently considered by the Court of Appeal 
in British Columbia ® (whose decision was later reversed by the Supreme 
Court of Canada). The facts were that a Japanese, Munetaka Samejima, 
was detained under a deportation order of the Board of Inquiry at Victoria. 
He was discharged on habeas corpus proceedings on the ground that the rea- 
sons for rejection were not sufficiently set out in the deportation order. In- 
stead of appealing from this decision, on the ground that the court had no 
jurisdiction, the Board made out an amended order, with a new charge, and on 
this order without further investigation Samejima was held for deportation. 
Further habeas corpus proceedings were brought, but this time the writ was 
quashed. From this decision Samejima appealed. Two judges of the Court 
of Appeal held that the words of Section 23 of the Immigration Act were so 
wide that the first order was valid and the judge’s order quashing it a nullity. 
Two judges held that, wide as the words of Section 23 were, the right to bring 


© R. 8. C., c. 93, Secs. 15 and 16. 6 7b., Sec. 18. 

® Sec. 20. Sec. 21. 7b., Sec. 23. 

*% In re Immigration Act and Munetaka Samejima, 45 B. C. R. 401, and, on appeal, 
Samejima v. The King, 1932, S. C. R. 640. 
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habeas corpus proceedings could not be taken away without express words, 
and that the amended order which made a new charge could not be enforced 
without an investigation of the charge. The effect of this view would be that 
there may be an appeal to the courts if either (i) the Board has acted without 
jurisdiction, or (ii) if the Board violates the essential requirements of justice. 
As the Court of Appeal was equally divided, the appeal of Samejima was dis- 
missed. A further appeal was taken to the Supreme Court of Canada, with 
results which were more satisfactory to Samejima.® Duff, J., in considering 
Section 23 of the Immigration Act, pointed out that the proceedings withdrawn 
from the consideration of the courts were those “made or given under the 
authority and in accordance with the provisions of this Act.” It was for the 
courts, he held, to decide whether an order purporting to be made under the 
authority and in accordance with the provisions of the act was actually so 
made or whether it was “essentially an order made in disregard of some sub- 
stantive condition laid down by the Act.” The decision of the Supreme Court 
of Canada has set Samejima free. If he is again arrested under the Immigra- 
tion Act he will have to be given the opportunity of producing his evidence be- 
fore the Board to show that he did not enter Canada by misrepresentation that 
he was a domestic servant going to a Japanese employer. 

The comment of Duff J., on proceedings under the Immigration Act is worth 
recording; 


I gravely fear that too often the fact that these enactments are, in prac- 
tice, most frequently brought to bear on Orientals of a certain class, has 
led to the generation of an atmosphere which has obscured their true effect. 
They are, it is needless to say, equally applicable to Scotsmen. I admit 
I am horrified at the thought that the personal liberty of a British subject 
should be exposed to the hugger-nugger (sic) which, under the name of 
legal proceedings, is exemplified by some of the records that have inci- 
dentally been brought to our attention.® 


The Chinese Immigration Act ® gives wide powers to the Controller, ap- 
pointed in accordance with its provisions: © 


The Controller shall have authority to determine whether an immi- 
grant, passenger or other person seeking to enter or land in Canada, or 
detained for any cause under this Act is of Chinese origin or descent and 
whether such immigrant passenger or other person, if found to be of Chi- 
nese origin or descent, shall be allowed to enter, land or remain in Canada 
or shall be deported. 

There shall be no appeal from the decision of the Controller, as to the 
rejection or deportation of any immigrant, passenger or other person 
found to be of Chinese origin or descent, seeking to enter or land in 
Canada when such decision is based upon the certificate of the examining 
medical officer to the effect that such immigrant, passenger or other person 
of Chinese origin or descent is afflicted with any loathsome disease, or with 
a disease which may be or become dangerous to the public health, or that 


% 1932, 8. C. R. at p. 640. S. C., 95. 
88 Jb., Sec. 3. 89 7b., Sec. 10 (1). 
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he comes within any of the following prohibited classes, namely, idiots, 
imbeciles, feeble-minded persons, epileptics and insane persons; Provided 
always that Canadian citizens and persons who have left Canada with 
the declared intention of returning thereto under the provisions of section 
twenty-three hereof and are seeking entry in accordance with the pro- 
visions of section twenty-four hereof, shall be permitted to land in 
Canada.” 


In other cases an appeal may be taken to the Minister.7! A decision by 
a Controller that a Chinese who was born in Canada was not a Canadian citi- 
zen could not be reviewed by the courts on certiorari.” But a Canadian citi- 
zen, or a person with Canadian domicile, is not debarred from appealing to 
the courts, probably by habeas corpus, under Section 38 of the Chinese Immi- 
gration Act, as follows: 


No court and no judge or officer thereof shall have jurisdiction to re- 
view, quash, reverse, restrain or otherwise interfere with any decision, 
proceeding or order of the Minister or of any Controller relating to the 
status, condition, origin, descent, detention or deportation of any immi- 
grant, passenger or other person upon any ground whatsoever, unless such 
person is a Canadian citizen or has acquired Canadian domicile.” 


VI. CONCLUSION 


The main features of Canadian immigration law and administration have 
been explained. If one may venture a prophecy, they are not likely to remain 
in their present form. It is not that their provisions run counter to Canadian 
opinion. As we have seen, the operative provisions are largely those made by 
Orders-in-Council of relatively recent date. But the more intimate relations 
which are slowly developing between the nations of the world are not con- 
sistent with the sharp division of the human race into Chinese and other, with 
the sharp demarcation between Asiatic and non-Asiatic, with the exceptional 
treatment of nations with which an agreement, treaty or convention exists. 
Nor is the administration of the acts free from objection. We have seen that 
a very eminent judge of the Supreme Court of Canada has expressed himself as 
“horrified at the thought that the personal liberty of a British subject should 
be exposed to the hugger-mugger which, under the name of legal proceedings, 
is exemplified by some of the records that have incidentally been brought to 
our attention.” “4 For many there is something comic in saying “British sub- 
ject” instead of “human being” in this connection. But the former term does 
appeal to a mass of sentiment which the latter would not reach, while the bene- 
fit of any change would be likely in practice to extend very rapidly to aliens. 
It is quite possible that some respect for the rights and dignity of man may 
creep by this indirect road into our thought and into our laws. In the mean- 


7R. S. C., ¢. 95, Sec. 11. 1 Sec. 12. 
7 Re Low Hong Hing, 37 B. C. R. 295. 

73 Sec. 38, and see Re Low Hong Hing, 37 B. C. R. 295. 
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time, we refer by way of excuse to the immigration laws of the United States, 
which we popularly believe to be less liberal and more arbitrary than our own. 

While, however, the form of our legislation may change and may be brought 
into some degree of conformity with ideas of racial and national equality, the 
substance is not likely to change greatly. For, under present economic condi- 
tions, the Canadian people are strongly opposed to any immigration which is 
of inferior quality, physically or mentally, to any introduction of labor accus- 
tomed to a lower standard of living than that which prevails in Canada or 
which Canadians think ought to prevail in Canada, to any elements which 
because of their cultural background (or, in the language of yesterday, be- 
cause of their racial origins) are unlikely to be assimilated within a single 
generation to our political, social, and economic life. These considerations 
may be treated as basic. They would probably last even if prosperity re- 
turned and jobs could be found for large numbers of men and women. 


EDITORIAL COMMENT 
RECOGNITION OF RUSSIA? 


One of the notable international developments resulting from the progres- 
sive policy of the new administration in the United States is the recent recog- 
nition of the Soviet Government in Russia. The last Russian Government 
recognized by the United States Government was the Kerensky régime, which 
was recognized on March 22, 1917, and ceased to function on November 7 of 
the same year, when it was succeeded by the present Soviet Government. 
Since then, and during the intervening period of sixteen years, the United 
States Government has consistently withheld recognition from the Soviet 
Government. 

For approximately twice this length of time after the Declaration of Inde- 
pendence of the United States in 1776, that is, until 1809, the Czarist Govern- 
ment of Russia refused to recognize the new American Republic. The Russian 
Government at that time looked with disfavor upon the system of government 
by the people, as established in the United States, just as more than one hun- 
dred years later the Government of the United States looked with disfavor 
upon the principles of the Soviet Government of Russia. 

At the time the Soviet Government was established, the principal objections 
to recognition were found in a series of decrees issued by the new government 
declaring its policies, which included the confiscation and nationalization of 
private property without compensation, the annulment and repudiation of all 
foreign loans and obligations incurred by previous Russian governments, and 
the Sovietizing of other nations through propaganda and activities encour- 
aging revolution against the established governments of the world. 

At the outset President Wilson based his refusal to recognize the Soviet 
Government chiefly on the grounds that it did not have the sanction of the 
Russian people, and that the United States could not recognize a government 
which refused to respect its international obligations. President Wilson de- 
clared in 1919 that 


in the view of this government there can not be any common ground upon 
which it can stand with a Power whose conceptions of international rela- 
tions are so entirely alien to its own, so utterly repugnant to its moral 
sense. There can be no mutual confidence or trust, no respect even, if 
pledges are to be given and agreements made with a cynical repudiation 


1 See International Conciliation Pamphlet No. 247 (February, 1929), on ‘Policy of the 
United States and Other Nations with Respect to the Recognition of the Soviet Russian 
Government, 1917-1929,”” by Professor N. D. Houghton, and ‘“‘The United States and the 
Soviet Union,” a report on their relations to November 1, 1933, by The American Foun- 
dation. 
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of their obligations already in the mind of one of the parties. We cannot 
recognize, hold relations with, or give friendly reception to the agents of 
a government which is determined and bound to conspire against our 
institutions, whose diplomats will be the agitators of dangerous revolt, 
whose spokesmen say they sign agreements with no intention of keeping 
them.? 


Secretary of State Colby, in the Wilson administration, reasserted the views 
of that administration, as follows: 


the refusal [of the Wilson administration] to recognize the Soviet Gov- 
ernment was due in the first place to the fact that it was itself the denial 
of self-determination to the Russian people, being a rule by men who 
violently usurped power and destroyed the democratic character of the 
Russian people’s government. Even more, however, it was due to the 
fact that the Soviet authorities announced that they would not be bound 
by any of their most solemn pledges, freely entered into, and the further 
fact that by their actions, in the case of several friendly nations, they 
have lived up to that announcement.® 


President Coolidge somewhat liberalized the policy adopted by President 
Wilson. He stated in his message to Congress on December 6, 1923, that: 


We have every desire to see that great people, who are our traditional 
friends, restored to their position among the nations of the earth. We 
have relieved their pitiable destitution with an enormous charity. Our 
government offers no objection to the carrying on of commerce by our 
citizens with the people of Russia. Our government does not propose, 
however, to enter into relations with another régime which refuses to 
recognize the sanctity of international obligations. I do not propose to 
barter away for the privilege of trade any of the cherished rights of hu- 
manity. I do not propose to make merchandise of any American prin- 
ciples. These rights and principles must go wherever the sanctions of 
our government go. 

But while the favor of America is not for sale, I am willing to make very 
large concessions for the purpose of rescuing the people of Russia. Al- 
ready encouraging evidences of returning to the ancient ways of society 
can be detected. But more are needed. Whenever there appears any 
disposition to compensate our citizens who were despoiled, and to recog- 
nize that debt contracted with our government not by the Czar but by the 
newly formed Republic of Russia; whenever the active spirit of enmity 
to our institutions is abated; whenever there appear works meet for 
repentance; our country ought to be the first to go to the economic and 
moral rescue of Russia. We have every desire to help and no desire to 
injure. We hope the time is near when we can act. 


Thereupon the Soviet Government, through its Commissar for Foreign Af- 
fairs, addressed a communication to President Coolidge, stating that, after 
reading his message, the Soviet Government being anxious to establish firm 
friendship with the people and Government of the United States, was in com- 


23 Foreign Affairs, page 316, and documents therein cited. 
* Secretary Colby’s statement to the press, January, 1921. 
« Congressional Record, Vol. 65, Pt. 1, p. 451, Dec. 20, 1923. 
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plete readiness to discuss all problems mentioned in the message on the basis 
that the Soviet Government would adhere to the principle, reciprocally ap- 
plied, of mutual non-intervention in internal affairs, and deal with the ques- 
tion of claims with a view to its satisfactory settlement ‘‘on the assumption 
that the principle of reciprocity will be recognized all around.” 

Secretary of State Hughes immediately replied to this communication in a 


harsher strain, stating that: 


There would seem to be at this time no reason for negotiations. The 
American Government, as the President said in his message to the Con- 
gress, is not proposing to barter away its principles. If the Soviet 
authorities are ready to restore the confiscated property of American citi- 
zens or make effective compensation, they can do so. If the Soviet 
authorities are ready to repeal their decree repudiating Russia’s obliga- 
tions to this country and appropriately recognize them, they can do so. 
It requires no conference or negotiations to accomplish these results, 
which can and should be achieved at Moscow as evidence of good faith. 
The American Government has not incurred liabilities to Russia or 
repudiated obligations. Most serious is the continued propaganda to 
overthrow the institutions of this country. This government can enter 
into no negotiations until these efforts directed from Moscow are 


abandoned.® 


The explanation of this uncompromising attitude on the part of Secretary 
Hughes is found in the views expressed by him in his letter of July 19, 1923, 
to Samuel Gompers, then President of the American Federation of Labor, as 


follows: 


The seizure of control by a minority in Russia came as a grievous 
disappointment to American democratic thought, which had enthusi- 
astically acclaimed the end of the despotism of the Czars and the entrance 
of free Russia into the family of democratic nations. Subsequent events 
were even more disturbing. The right of free speech and other civil 
liberties were denied. Every form of political opposition was ruthlessly 
exterminated. There followed the deliberate destruction of the economic 
life of the country. Attacks were made not only upon property in its so- 
called capitalistic form, but recourse was had also to the requisitioning of 
labor. All voluntary organizations of workers were brought to an end. 
. . . The practical effect of this program was to plunge Russia once more 


into medievalism. ... 


Recognition is an invitation to intercourse. It is accompanied on the 
part of the new government by the clearly implied or expressed promise 
to fulfil the obligations of intercourse. These obligations include, among 
other things, the protection of the persons and property of the citizens of 
one country lawfully pursuing their business in the territory of the other, 
and abstention from hostile propaganda by one country in the territory 
of the other. In the case of the existing régime in Russia, there has not 
only been the tyrannical procedure to which you refer and which has 
caused the question of the submission or acquiescence of the Russian 
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people to remain an open one, but also a repudiation of the obligations 
inherent in international intercourse and a defiance of the principles upon 
which alone it can be conducted. 


. . . What is most serious is that there is conclusive evidence that 
those in control at Moscow have not given up their original purpose of de- 
stroying existing governments wherever they can do so throughout the 
world. Their efforts in this direction have recently been lessened in in- 
tensity only by the reduction of the cash resources at their disposal. . . . 
There cannot be intercourse among nations, any more than among indi- 
viduals, except upon a general assumption of good faith. . . .® 


Secretary Kellogg summed up the Coolidge administration’s attitude in a 
statement issued under date of April 14, 1928, in which he said: 


. it is the conviction of the Government of the United States that 
relations on a basis usual between friendly nations cannot be established 
with a governmental entity which is the agent of a group which hold it as 
their mission to bring about the overthrow of the existing political, eco- 
nomic and social order throughout the world and to regulate their conduct 
toward other nations accordingly. 

The experiences of various European governments which have recog- 
nized and entered into relations with the Soviet régime have demon- 
strated conclusively the wisdom of the policy to which the Government of 
the United States has consistently adhered. Recognition of the Soviet 
régime has not brought about any cessation of interference by the Bol- 
shevik leaders in the internal affairs of any recognizing country, nor has 
it led to the acceptance by them of other fundamental obligations of in- 
ternational intercourse. .. . 

Certain European states have endeavored by entering into discussions 
with representatives of the Soviet régime to reach a settlement of out- 
standing differences on the basis of accepted international practices. 
Such conferences and discussions have been entirely fruitless. 

No state has been able to obtain the payment of debts contracted by 
Russia under the preceding governments, or the indemnification of its 
citizens for confiscated property. Indeed, there is every reason to be- 
lieve that the granting of recognition and the holding of discussions have 
served only to encourage the present rulers of Russia in the policy of 
repudiation and confiscation as well as in their hope that it is possible to 
establish a working basis, accepted by other nations, whereby they can 
continue their war on the existing political and social order in other 
countries. 


No result beneficial to the people of the United States or indeed to the 
people of Russia would be attained by entering into relations with the 
present régime in Russia so long as the present rulers of Russia have not 
abandoned these avowed aims and known purposes which are incon- 
sistent with international friendship. . . . 


* See also editorial comment by Dr. James Brown Scott, this Journau, Vol. 17 (1923), 
p. 296. 
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The Hoover administration contributed nothing to the discussion of recog- 
nition. 

Under Secretary of State Phillips, in the present Roosevelt administration, 
made the following statement on May 10, 1933: 

5. The refusal of the Government of the United States to accord recog- 
nition to the Soviet régime is not based on the grounds that that régime 
does not exercise control and authority in territory of the former Russian 
Empire, but on other facts. 

6. The Government of the United States imposes no restrictions on 
American nationals carrying on trade and commerce with Russia. Per- 
sons and firms engaging in such trade and commerce do so on their own 
responsibility and at their own risk. 

7. The Department of State does not regard the acts and decrees of the 
Soviet régime as the acts and decrees of a recognized government. The 
question of the validity of acts and decrees of an unrecognized régime is 
a matter to be determined by the courts in an appropriate case. 


On February 1, 1924, the Labor Government of Great Britain, and on 
October 28 of the same year the French Government recognized the Soviet 
Government as the de jure government of Russia. In each case recognition 
was predicated on the understanding that negotiations should be undertaken 
for a settlement of pending questions, including the acceptance by the Rus- 
sian Government of its international obligations, and particularly an ad- 
justment of pending claims, both governmental and private, against that 
government, and also that it should cease to carry on propaganda aimed at the 
overthrow of national institutions elsewhere, and should accept the principle 
of mutual non-intervention in the internal affairs of other nations. In an edi- 
torial of the New York Times of October 29, 1924, these arrangements were 
described as establishing a form of “international trial marriage.’”’ In both 
cases economic and trade considerations entered into the inducements for 
granting recognition, but in neither case were the conditions attached to the 
granting of recognition satisfactorily carried out. Diplomatic relations were 
broken off by Great Britain May 26, 1927, but were resumed December 20, 
1929. 

In recent years conditions in Russia and the attitude of the Soviet 
Government toward other governments have materially changed. Twenty- 
six nations, in addition to the United States, have now recognized the Soviet 
Government. Recognition was granted in some instances by entering into 
treaty relations, and in many cases more informally by the exchange of notes.” 
Moreover, the objection originally raised by President Wilson that the Soviet 
Government did not have the sanction of the Russian people can no longer be 
maintained. The Soviet Government has now for a period of sixteen years 
maintained itself successfully as the government of all the people of Russia, 
and has exercised governmental control throughout all Russian territory. 
Furthermore, the extreme communistic policies, which at the outset were an 


7 See list appended to this editorial comment, infra, p. 97. 
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essential part of the Soviet Government organization, have since been materi- 
ally modified in practice, and its original purpose of imposing its policies 
throughout all the nations of the world has proved to be futile, and was re- 
garded as practically abandoned when Russia’s official representatives at the 
World Economic Conference at Geneva, in 1927, proclaimed the necessity of 
cooperation between the capitalist and Soviet systems of government. The 
situation as thus developed, and the importance, in the interest of world peace, 
of renewing friendly relations between these two great nations, were regarded 
as furnishing a sound basis for entering into negotiations with the Soviet Gov- 
ernment for the purpose of giving effect to its official assurances that it was 
prepared to respect its international obligations. 

In these circumstances, the President of the United States made friendly 
overtures to the Soviet Government, referring to the present abnormal rela- 
tions between the 125,000,000 people of the United States and the 160,000,000 
people of Russia, and inviting “frank friendly conversations” with the view 
of removing difficulties between the two nations, which, in his opinion, were 
not insoluble, but which regrettably had left them without a practi- 
cal method of communication directly with each other. He, accordingly, 
expressed a willingness to receive representatives of the Soviet Government 
to explore with him personally all questions outstanding between the two 
countries.® 

On October 17, 1933, President Kalinin replied, stating his concurrence in 
the views expressed by President Roosevelt, and accepting his proposal that a 
representative be sent to discuss with him the questions of interest to both 
countries. He also took the opportunity to express the further opinion “that 
the abnormal situation, to which you correctly refer in your message, has an 
unfavorable effect not only on the interests of the two states concerned, but 
also upon the general international situation, increasing the element of dis- 
quiet, complicating the process of consolidating world peace and encouraging 
forces tending to disturb that peace.” 

As the result of this exchange of notes, conferences were held in Washington 
early in November by the President of the United States and some of his ad- 
visors, with an official representative of the Soviet Government, Maxim M. 
Litvinoff, Russian Commissar for Foreign Affairs. Following these confer- 
ences, the President, on November 16, 1933, addressed a note to Mr. Litvinoff, 
which in effect extended recognition through him to his government, and ex- 
pressed the desire to reéstablish normal diplomatic relations by the exchange 
of ambassadors. He added, “I trust that the relations now established be- 
tween our peoples may forever remain normal and friendly, and that our 
nations henceforth may codperate for their mutual benefit and for the preser- 
vation of the peace of the world.” Mr. Litvinoff replied on the same day, 
stating that his government was glad to reéstablish normal diplomatic rela- 


§ Letter of Oct. 10, 1933, addressed by President Roosevelt to Mikhail Kalinin, President 
of the All Union Central Executive Committee at Moscow. 
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tions and concurring in the hopeful views for the future as expressed by the 
President. 

Contemporaneously with the granting of recognition to the Government of 
the Union of Soviet Socialist Republics, notes were exchanged adjusting a 
number of pending questions preparatory to a final settlement of “the claims 
and counterclaims between the two governments and their nationals.” These 
notes dealt with revolutionary propaganda, religious liberty, protection of the 
rights of the nationals of each nation in the other country, economic espionage, 
the immediate negotiation of a consular convention assuring the most-favored- 
nation treatment by each nation to the other and to its nationals, and the 
disposition of certain pending claims, leaving for further negotiation 
and settlement all outstanding questions, including claims and other in- 
debtedness.® 

An examination of the text of these notes will show that the American nego- 
tiators have succeeded in obtaining all that the Soviet Government has given 
in its settlement negotiations with other nations, and, in addition, certain 
special concessions of notable importance have been obtained. One of these 
special concessions is the release and assignment to the Government of the 
United States of all amounts due under American court decisions to the Rus- 
sian Government as the successor of prior governments in Russia, or other- 
wise, from American nationals, and the undertaking that, pending the final 
settlement of all other claims, the Russian Government will not make any 
claim with respect to judgments rendered or to be rendered by American 
courts relating to property, or rights, or interests in which the Russian Govern- 
ment, or its nationals, have or claim to have an interest, or with respect to acts 
done or settlements made by or with the Government of the United States or 
its nationals relating to property, claims or obligations of any government of 
Russia or nationals thereof. This last stipulation is apparently intended to 
obviate legal difficulties which might otherwise arise on account of the retro- 
activity of recognition which in law relates back to the date of the origin of 
the recognized government, thus legalizing all intermediate acts of that gov- 
ernment. 

Another important special concession is the agreement by Russia that “it 
will waive any and all claims of whatsoever character arising out of activities 
of military forces of the United States in Siberia, or assistance to military 
forces in Siberia subsequent to January 1, 1918, and that such claims shall be 
regarded as finally settled and disposed of by this agreement.” The relin- 
quishment of this counter-claim was stated to be consequent upon an exami- 
nation of official documents submitted by the United States relating to the 
attitude of the American Government toward the expedition in Siberia and 
operations there of foreign military forces. This concession should serve to 
facilitate the settlement of the other outstanding claim. 

Supplementing the notes thus exchanged, a joint statement was made by 


* For the text of these notes see Supplement to this number of the JourNAL, pages 1-11. 
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President Roosevelt and Mr. Litvinoff as to further negotiations. They 
stated, 


In addition to the agreements which we have signed today [November 16, 
1933], there has taken place an exchange of views with regard to meth- 
ods of settling all outstanding questions of indebtedness and claims that 
permits us to hope for a speedy and satisfactory solution of these ques- 
tions, which both our governments desire to have out of the way as soon 
as possible. 


Negotiations for this purpose have since been continued. 

The reéstablishment of friendly relations between these two great nations 
has given them an opportunity to make official announcement to the world 
that one of their common objects is world peace, which was stressed on both 


sides in the negotiations. 
CHANDLER P. ANDERSON 


RECOGNITION OF SOVIET UNION 


List furnished by Department of State 


De Facto De Jure 
*1. Germany March 3, 1918—Treaty. 
Diplomatic relations reéstablished by Treaty of Rapallo, April 16, 1922. 
*2. Austria March 3, 1918—Treaty. 
Reéstablishment of diplomatic relations, February 25, 1924—Note. 
*3. Turkey March 3, 1918—Treaty. 
Reéstablishment of relations March 16, 1921—Treaty. 
*4. Estonia February 2, 1920—Treaty. 
*5. Lithuania July 12, 1920—Treaty. 
*6. Latvia August 11, 1920—Treaty. 
*7. Finland October 14, 1920—Treaty. 
*8. Persia February 26, 1921—Treaty. 
*9. Afghanistan February 28, 1921—Treaty. 
*10. Poland March 18, 1921—Treaty. 
*11. Great Britain March 16, 1921. February 1, 1924-—Note. 
(Trade agreement) 
Diplomatic relations broken off May 26, 1927. 
Diplomatic relations resumed December 20, 1929. 
Canada July 3, 1922. March 24, 1924—Letter to 
(Trade agreement extended to Canada) Yazikov. 
*12. Italy December 26, 1921. February 7, 1924—Note and 
(Trade agreement) treaty. 
*13. Norway September 2, 1921. February 15, 1924—Note. 
(Trade agreement) 
*14. Greece March 8, 1924—Note. 
*15. Sweden March 15, 1924—Note. 
16. China May 31, 1924—Treaty. 


Diplomatic relations broken off December 14, 1927. 
Diplomatic relations resumed December 12, 1932. 


* Representative in Moscow on January 1, 1932. 
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De Facto De Jure 
17. Denmark April 23, 1923. June 18, 1924—Note. 
(Trade agreement) 
18. Mexico August 4, 1924—Memorandum. 
Diplomatic relations broken off January 23, 1930. 
*19. France October 28, 1924—Telegram. 


*20. Czechoslovakia June 5, 1922. 
(Trade agreement) 


*21. Arabian Saudian Kingdom March 30, 1924—Exchange of 
notes. 

*22. Japan January 20, 1925—Convention. 

23. Iceland June 22, 1926—Note. 

(through Danish Legation at Moscow) 

24. Uruguay August 23, 1926—Note. 

25. Yemen November 1, 1928—Treaty. 

26. Spain July 28, 1933—Tel. 


DIPLOMATIC RELATIONS AND THE JU. &. S. R. 


The action of the President of the United States in entering into diplomatic 
relations with the Union of Soviet Socialist Republics enlarges the range of 
types of governments to which the United States is sending diplomatic agents. 
While at times the Government of the United States has preferred or shown 
predilection for republics established and continued without measures of vio- 
lence, the number of such states has been relatively few and it has become more 
and more necessary to disregard governmental pedigrees and names, and to 
accommodate national policies to facts, whether these be called republican, 
monarchical, fascist, socialist, or other. 

The present constitution of the Union of Soviet Socialist Republics provides 
that in the supreme governing departments resides authority for conduct of 
international relations, conclusion of treaties, declaration of war, and conclu- 
sion of peace, control of foreign loans and certain lines of business, and from 
the exercise of these functions among others the U.S. 5S. R. excludes constitu- 
ent states. The governmental functions of the Union of Soviet Socialist 
Republics have as a whole essentially economic bases. The land and its re- 
sources are under governmental control, and “the Soviet Power, which is 
international in its class character, calls the working masses of the Soviet Re- 
public toward a unity of one socialist family.” 

The Soviet laws of 1918 aimed to abolish the usual gradation of diplomatic 
agents and to substitute the single grade of plenipotentiary representative, 
though later laws provide for chargés d’affaires and some late treaties provide 
for other grades. In some treaties it is stated that as foreign trade is vested 
in the Soviet Government, “the trade representative and his deputy are mem- 
bers of the diplomatic personnel,” and enjoy “all rights and privileges accorded 
to members of diplomatic missions.” From 1921 Soviet legislation showed a 
drift toward the recognition of generally established diplomatic practices as to 


* Representative in Moscow on January 1, 1932. 
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methods, privileges, etc. In 1927 a large degree of reciprocity in treatment of 
diplomatic representatives was introduced, even extending to transit of repre- 
sentatives accredited to third states, freedom for cipher messages, couriers, and 
other exemptions in conformity with international law and custom. While 
the inviolability of the diplomatic agents’ hétel may be somewhat less com- 
plete than sometimes assumed, it seems adequate. 

The extension of functions and immunities of consuls as representatives of 
the business affairs is a normal attitude when the state itself, as in the case of 
the U.S.S. R., conducts the business as well as the political affairs and in many 
respects does not distinguish between these, but the extension of consular 
authority to fields ordinarily considered political may, nevertheless, give rise 
to problems requiring special consideration. 

At the Genoa Conference of 1922, it was affirmed by the Soviet delegation 
that, 


from the point of view of law, Russia is in no wise obliged to pay the debts 
of the past, to restore property, or to compensate their former owners, nor 
is she obliged to pay indemnities for other damages suffered by foreign 
nationals, whether as a result of legislation adopted by Russia in the 
exercise of her sovereignty, or as a result of the revolutionary events.! 


There was, in fact, some relaxing of the rigid maintenance of this position, 
for in a letter to the Prime Minister of Great Britain, it was said, 


The Russian Delegation wish also to make it clear, although it seems 
to be self-evident, that the Russian Government could not admit liability 
for the debts of its predecessors until it has been formally recognized de 
jure by the Powers concerned.” 


To some extent it has now been recognized by the U. 8.8. R. that as regards 
foreign property, the correlative rights and obligations of former governments 
should be recognized, though to what degree might be a matter of negotiation. 

While in most respects the established technique of international relations 
has recently been in form followed by the Union of Soviet Socialist Republics, 
it remains to be seen how far the obligations usually assumed as operative 
under the conditions of normal diplomatic relations between states will be 
accepted as actually binding. 

GEorGE GRAFTON WILSON 


BRITISH RECOGNITION DE FACTO AND DE JURE OF THE U.S. S. R. 


The British Government made a distinction between recognition de facto 
and recognition de jure in entering upon its relations with what is now the 
Union of Soviet Socialist Republics. The trade agreement of March 16, 
1921, between Great Britain and the R.S. F. 8. R., was signed by R. S. Horne, 
President of the Board of Trade, and L. Krassin, the official agent of the Rus- 


1Papers relating to International Economic Conference, Genoa, April-May, 1922. 
Cmd. 1667, p. 43. 2Tbid., p. 26. 
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sian Soviet. In reply to questions in the House of Commons on March 22, 
1921, the Prime Minister said, 


This is purely a trading agreement, recognising the Soviet Govern- 
ment as the de facto Government of Russia, which undoubtedly it is. I 
do not suppose anyone looking at the facts of the last two or three years 
could possibly challenge that. They have as complete control over that 
vast territory as any Government could possibly have under present 
conditions, and therefore they have to be recognised as the de facto Gov- 
ernment of that Empire. 


The agreement of March 16, 1921, between the Soviet Government and 
Great Britain was repeatedly referred to as “a trade agreement” to promote 
commercial relations, the “question of political relations being postponed.” 

To a question on March 21, 1921, in the House of Commons as to whether 
the Soviet official agents in Great Britain would be recognized as diplomatic 
representatives and be treated like the personnel of the Polish legation, the 
Parliamentary Under-Secretary of State replied: “The answer to the first 
part of the question is in the negative. The second part does not therefore 
arise.” 2 


On May 14, 1923, the question was raised as to which states had “recognised 
the Russian Government de facto and de jure respectively.” The Under- 
Secretary of State replied: 


So far as His Majesty’s Government are aware, the following countries 
have extended de jure recognition to the Soviet Government: Afghanis- 
tan, Esthonia, Finland, Germany, Latvia, Lithuania, Persia, Poland, 
Turkey (Government of the Grand National Assembly). 

De facto recognition is understood to have been given by the following 
countries, in addition to Great Britain: Austria, Czecho-Slovakia, Den- 
mark, Italy, Norway.® 


In a note of February 1, 1924, Mr. Hodgson, the British representative in 
Moscow under the Trade Agreement of March 16, 1921, stated to the 
U.S.S. R.: 


I have the honour, by direction of my Government, to inform Your 
Excellency that they recognize the Union of Socialist Soviet Republics 
as the de jure rulers of those territories of the old Russian Empire which 
acknowledge their authority. . . . 

I have been given the status of Chargé d’Affaires pending the appoint- 
ment of an Ambassador; and I am to state that his Majesty’s Govern- 
ment will be glad similarly to receive a Russian Chargé d’Affaires repre- 
senting the Government of the Union at the Court of St. James. 


The reply, February 8, 1924, signed by M. Rakovski, stated: 


I have the honour, on behalf of the Government of the Union of Soviet 
Socialist Republics, to inform your Excellency that my Government has 


1139 House of Commons Debates (1921), 2506. 
2139 Ibid., 2198. 3 164 Ibid. (1923), 22. 
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taken cognizance with satisfaction of the contents of the British note of 
February 1, 1924, in which the British Government recognizes de jure 
the Government of the Union of Soviet Socialist Republics, whose au- 
thority extends throughout all the territories of the former Russian Em- 
pire, with the exception of those which have been severed with the con- 
sent of the Soviet Government and in which independent States have 
been constituted... . 

My Government has learned with pleasure of the appointment of Mr. 
Hodgson as British Chargé d’Affaires in Moscow, and has instructed me 
to inform your Excellency that, pending the appointment of an Ambassa- 
dor, I have been given the status of Chargé d’Affaires of the Union of 
Soviet Socialist Republics at the Court of St. James. 


On February 12, 1924, the Prime Minister in reply to a question said, “His 
Majesty’s Government, as my hon. Friend is doubtless aware, granted de jure 
recognition to the Soviet Government on 1st of February.” 

Grorce GRAFTON WILSON 


THE EFFECT OF PROHIBITION REPEAL UPON THE LIQUOR TREATIES 


It has been suggested currently in the columns of the press and elsewhere 
that the so-called liquor treaties, more accurately described as conventions 
concluded between the United States and other Powers for prevention of 
smuggling of intoxicating liquors,| may have lapsed with the repeal of 
Amendment XVIII to the Constitution of the United States. The suggestion 
must be quite uninspired, for it is clear enough that repeal has had no such 
effect. 

In the first place, as Chief Justice Taft observed, in construing the conven- 
tion with Great Britain in the case of Ford v. United States, “no particular 
laws by title or date were referred to in the treaty but only the purpose and 
effect of them.” 2 Indeed those who drafted the treaties would appear to 


1 Conventions for prevention of smuggling of intoxicating liquors are now in force between 
the United States and Great Britain, signed Jan. 23, 1924 (43 U.S. Stat. L. 1761); Norway, 
signed May 24, 1924 (43 ibid., 1772); Denmark, signed May 29, 1924 (43 ibid., 1809); Ger- 
many, signed May 19, 1924 (43 ibid., 1815); Sweden, signed May 22, 1924 (43 ibid., 1830); 
Italy, signed June 3, 1924 (43 ibid., 1844); Panama, signed June 6, 1924 (43 ibid., 1875); 
Netherlands, signed Aug. 21, 1924 (44 ibid., 2013); Cuba, signed March 4, 1926 (44 ibid., 
2395); Spain, signed Feb. 10, 1926 (44 ibid., 2465); France, signed June 30, 1924 (45 ibid., 
2403); Belgium, signed Dec. 9, 1925 (45 ibid., 2456); Greece, signed Apr. 25, 1928 (45 zbid., 
2736); Japan, signed May 31, 1928 (46 ibid., 2446); Poland, signed June 19, 1930 (46 zbid., 
2773); and Chile, signed May 27, 1930 (46 ibid., 2852). Most of these conventions are also 
printed in the Supplements to this Journat, Vol. 18 (1924), pp. 127, 186, 197; Vol. 19 (1925), 
pp. 6, 8, 9, 118, 115; Vol. 21 (1927), pp. 72, 116; Vol. 22 (1928), p. 167; and Vol. 23 (1929), 
p. 61. 

The text quoted in this comment is that of the convention with Great Britain. In so far 
as the articles relevant to this comment are concerned, the several conventions are drafted 
in substantially identical terms. See this Journat, Vol. 20 (1926), p. 340. See also this 
JouRNAL, Vol. 20 (1926), pp. 111, 444; Vol. 21 (1927), p. 505; and Vol. 27 (1933), p. 305. 

2273 U. S. 593, 618; Annual Digest, 1925-1926, Case No. 110; commented on in this 
JourNAL. Vol. 21 (1927), p. 505. 
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have studiously avoided reference to any particular laws. The preamble 
recites that the contracting parties are “desirous of avoiding any difficulties 
which might arise between them in connection with the laws in force in the 
United States on the subject of alcoholic beverages.” In defining the scope 
of permissible visit, search, and seizure outside the limits of territorial waters, 
the second article refers only to the importation of alcoholic beverages “into 
the United States, its territories or possessions in violation of the laws there in 
force,” and to offenses against “the laws of the United States, its territories or 
possessions prohibiting the importation of alcoholic beverages.” The third 
article, exempting from penalty or forfeiture in consequence of the carriage of 
alcoholic liquors “listed as sea stores or cargo destined for a foreign port,” 
refers only to “the laws of the United States.” There are no other references 
to laws of the United States in connection with which there might be difficul- 
ties to avoid. As Chief Justice Taft concluded, in delivering the opinion in 
Ford v. United States, “any law, the enforcement of and punishment under 
which will specifically prevent smuggling of liquor, should be regarded as 
embraced by the treaty.” ® 

In the second place, the repeal of Amendment XVIII by no means leaves 
the United States without laws ‘“‘on the subject of alcoholic beverages” which 
are likely to cause international difficulties of the kind contemplated by the 
liquor conventions. Amendment XVIII, now repealed, declared that “the 
manufacture, sale, or transportation of intoxicating liquors within, the impor- 
tation thereof into, or the exportation thereof from the United States and all 
territory subject to the jurisdiction thereof for beverage purposes is hereby 
prohibited.” The amendment proposed to the states on February 20, 1933, 
and now Amendment XXI to the Constitution of the United States, reads as 
follows: 


Section1. The eighteenth article of amendment to the Constitution of 
the United States is hereby repealed. 

Section 2. The transportation or importation into any State, Terri- 
tory, or possession of the United States for delivery or use therein of 
intoxicating liquors, in violation of the laws thereof, is hereby prohibited. 


Thus, in returning the control of the liquor traffic to the states, Amendment 
XXI specifically empowers the national government to support the states 
in the enforcement of their laws governing intoxicating liquors. Of the 
states situated at the maritime frontier, three have prohibition by state 
constitutional provision, an important group of southern states retain prohi- 
bition by state statute, and the rest either have adopted or are in process of 
adopting some form of state liquor control legislation. It will probably be 
found, when the situation has been further clarified by the adoption of addi- 
tional control legislation, state and federal, that some form of treaty régime 
is desirable as a means of “avoiding any difficulties which might arise . . . in 


3273 U.S. 593, 619. 
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connection with the laws in force in the United States on the subject of al- 
coholic beverages.” 

Finally, the liquor treaties provide in explicit terms for lapse or termina- 
tion, leaving nothing to inference. Each of the conventions concludes with 
an article which incorporates the following provision: 


In the event that either of the high contracting parties shall be pre- 
vented either by judicial decision or legislative action from giving full 
effect to the provisions of the present treaty the said treaty shall auto- 
matically lapse, and, on such lapse or whenever this treaty shall cease to 
be in force, each high contracting party shall enjoy all the rights which it 
would have possessed had this treaty not been concluded. 


This provision was incorporated primarily as a safeguard against the possi- 
bility, suggested by the opinion of the United States Supreme Court in the 
case of Cunard Steamship Company v. Mellon,‘ that the concession made by 
the United States in exempting from penalty or forfeiture on account of the 
carriage of alcoholic liquors “listed as sea stores or cargo destined for a foreign 
port” might be declared unconstitutional. Even giving the provision its 
broadest possible interpretation, however, it is difficult to see how the substitu- 
tion of the system of liquor control contemplated in Amendment XXI for the 
system inaugurated under Amendment XVIII could be regarded as “judicial 
decision or legislative action” preventing either of the high contracting parties 
“from giving full effect” to the provisions of the treaty. 

In addition to the above, each convention contains the following article 
with respect to duration, modification, and lapse: 


This treaty shall be subject to ratification and shall remain in force for 
a period of one year from the date of the exchange of ratifications. 

Three months before the expiration of the said period of one year, either 
of the high contracting parties may give notice of its desire to propose 
modifications in the terms of the treaty. 

If such modifications have not been agreed upon before the expiration 
of the term of one year mentioned above, the treaty shall lapse. 

If no notice is given on either side of the desire to propose modifications, 
the treaty shall remain in force for another year, and so on automatically, 
but subject always in respect of each such period of a year to the right 
on either side to propose as provided above three months before its ex- 
piration modifications in the treaty, and to the provision that if such 
modifications are not agreed upon before the close of the period of one 
year, the treaty shall lapse. 


It is possible that the substitution in the United States of a new system of 
liquor control for the old may lead to the proposal of modifications in one or 
more of the liquor conventions; and that failure to agree upon such modifica- 
tions before the expiration of the term stipulated may result in the lapse of 
one or more of the conventions. However, there is at present no such eventu- 


4262 U.S. 100; this Journat, Vol. 17 (1923), p. 563; Annual Digest, 1923-1924, Case No. 
57; commented on in this JourNnat, Vol. 17 (1923), p. 504. 
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ality in prospect. It is hardly to be expected that smuggling under foreign 
flags will disappear completely under the new order. Certainly foreign states 
will wish continuing assurance of uniform and predictable treatment for their 
vessels carrying liquors “listed as sea stores or cargo destined for a foreign 
port.” It is not at all unlikely, therefore, that the liquor conventions may be 
found of continuing mutual advantage even under the new dispensation. 
Epwin D. Dickinson 


REVISING OUR NATIONALITY LAWS 


On June 6, 1906, the House Committee on Foreign Affairs reported to the 
House their opinion that it would be desirable to have a study made by the 
Department of State regarding any changes in or additions to existing legis- 
lation covering citizenship of the United States, expatriation, and protection 
of citizens abroad, which seemed to be desirable. Secretary of State Root 
acted upon this suggestion by appointing a committee or board consisting of 
Mr. James Brown Scott, then Solicitor for the Department, Mr. David Jayne 
Hill, then Minister to the Netherlands, and Mr. Gaillard Hunt, then Chief of 
the Department’s Passport Bureau. The 538 pages of the admirably anno- 
tated report prepared by these three persons were published as House Docu- 
ment No. 326 of the Second Session of the 59th Congress, and many of the 
specific recommendations which were there proposed became law through the 
passage of the Act of March 2, 1907. 

Since that time there have been passed a number of acts having to do with 
the same subjects. The legislation does not seem to have been inspired by the 
modern vogue for long-range planning. On the status of married women 
alone we have had the Cable Act of September 22, 1922, two separate acts of 
July 3, 1930, and the act of March 3, 1931. Some of the existing difficulties 
were pointed out by the State Department’s expert on nationality questions, 
Mr. Richard W. Flournoy, Jr., Assistant Legal Adviser, Department of State, 
in an able address before the Federal Bar Association in Washington on Feb- 
ruary 15,1932. He concluded his address by saying: 


The question arises whether it would not be desirable to call a halt to 
piece-meal nationality legislation, and submit the whole subject, includ- 
ing proposals contained in pending bills, to a committee composed of rep- 
resentatives of the interested branches of the government, with a view to 
careful study and the drafting of a comprehensive, well rounded and 
understandable code, for consideration by the appropriate committees 
of Congress.? 


This plan has been followed. On June 23, 1928, the Secretary of State had 
designated three officials of the Department of State to study and to make 
recommendations for revision of the nationality laws. This committee sub- 
mitted a report on March 29, 1929, but no action was taken upon it until by 
Executive Order No. 6115, dated April 25, 1933, President Roosevelt desig- 


1 Department of State Press Releases, Feb. 20, 1932, Weekly Issue No. 125, p. 178. 
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nated the Secretary of State, the Attorney General, and the Secretary of Labor 
“a committee to review the nationality laws of the United States, to recom- 
mend revisions, particularly with reference to the removal of certain existing 
discriminations, and tc codify those laws into one comprehensive nationality 
law for submission to the Congress at the next session.” The preliminary 
work is being carried on by a Committee of Advisers, composed of six officials 
of the Department of State, six of the Department of Labor, and one of the 
Department of Justice. The subject matter has been divided into five parts, 
each of which has been allocated to a separate sub-committee. The five sub- 
divisions are: 


1. Acquisition of nationality through naturalization; 

2. Acquisition of nationality at birth; 

3. Loss of nationality; 

4. Nationality in outlying possessions of the United States; 
5. Drafting, codrdination and miscellaneous. 


It seems that in every respect the method of bringing about the much needed 
revision and “codification” has been excellent. It promises well for the re- 
sults. No doubt the committee will profit also from the experiences of the 
1930 Hague Conference for the Progressive Codification of International Law 
and from the work of the Harvard Research in International Law; both of 
these sources reveal the international considerations to be borne in mind in 
drafting nationality laws and afford full data on the rules adopted by other 
countries. It is a remarkable thing that we have so long allowed our laws on 
these subjects to remain in so heterogeneous and complicated a condition. A 
few observations may be ventured on existing difficulties for which it may be 
expected the proposed revision will provide remedies. 

In the first place, many good results would be obtained by codrdination and 
verbal simplification of the procedural requirements for naturalization. Even 
the practicing attorney must admit that the applicant for naturalization in a 
normal case should be able to find out what is required of him without taking 
advice of counsel. If statutory simplification is accompanied by simplifica- 
tion of the necessary administrative regulations, both government officials and 
prospective citizens will applaud. 

In the second place, certain lacune in the existing statutes should be filled, 
particularly as these have been revealed in the course of judicial interpreta- 
tion. As to racial qualifications, the definition of “free white persons” is still 
ambiguous. In the Ozawa case ? the Supreme Court identified the term with 
“Caucasian.” But in the Bhagat Singh Thind case,* the same court a year 
later, explained that the words were “not of identical meaning—idem per 
idem” —but that the statutory expression must be interpreted “in the popular 
sense of the word.” We now know the last word on the eligibility of Chinese, 
Japanese, and Hindus, but lower court decisions on other peoples, particularly 


2 260 U. S. 178. $261 U.S. 204. 
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of the eastern Mediterranean area, are conflicting. Nor are we in a position 
to say what fraction of non-white blood is sufficient to disqualify. It may, 
however, be true that these points will continue to defy statutory definition. 
In covering the qualifications for naturalization, it is to be hoped that the com- 
mittee will take the dissenting view of Mr. Justice Holmes in the Schwimmer 
case * relative to the applicant’s willingness to bear arms. The minority of 
three in that case grew to four in the Macintosh case a year later; ® politically 
it may be easier to await the further shift from minority to majority,® but it 
would be sounder to attack the problem by a change in the law. 

Attention should also be directed to the unsatisfactory situation regarding 
cancellation of naturalization certificates in view of the cumulative provisions 
of Sections 11 and 15 of the Act of June 29, 1906.7 

The Act of March 2, 1929, partially eliminated questions arising out of resi- 
dence requirements with particular reference to temporary visits abroad as 
breaking the continuity of residence here. 

The problem of determining residence in a foreign country sufficient to raise 
the presumption of expatriation under Section 2 of the Act of March 2, 1907, 
still causes difficulty. Attorney General Wickersham’s ruling to the effect 
that return to the United States for permanent residence terminates the pre- 
sumption ® should be given legislative sanction, provided the whole scheme of 
presumptions is to be retained. If it is retained, provision should be made to 
determine definitely the status of a presumptive expatriate; there is no need 
to have persons long occupying a shadowed and uncertain zone midway be- 
tween citizenship and alienage. It is a curiously absurd and frequently over- 
looked fact that there are, under our present laws, large numbers of persons 
who can transmit American nationality to their foreign-born children though 
they themselves are presumed to have lost that nationality. The Citizenship 
Board of 1906 evidently made their recommendations with the idea that pro- 
tracted residence abroad would entail actual loss of citizenship. Under Attor- 
ney General Wickersham’s ruling, however,’ this is not the effect of the statute. 
There is much to be said for the view of the 1906 Board, particularly with 
reference to the cases of naturalized citizens permanently residing in their 
native countries and of persons born with dual nationality permanently resid- 
ing in the foreign state of which they are nationals. It may nevertheless be 
considered desirable to retain a classification of citizens not entitled to the pro- 


4 (1929), 279 U. S. 644. 5 283 U.S. 605. 

6 Quzxre whether the court could distinguish its earlier decisions on the basis of the un- 
convincing argument grounded on the Briand-Kellogg Pact as urged by the petitioner but 
rejected by the District Court in In re Beale (1933), 2 F. Supp. 899. 

7 34 Stat. 596; and see, for example, United States v. Ness (1917), 245 U. S. 319; United 
States v. Sakharam Ganesh Pandit (1926), 15 F (2d), 285; Hazard, “‘Res Judicata in Natural- 
ization Cases in the United States,’”’ this JouRNAL, Vol. 23 (1929), p. 50. 

8 28 Op. Atty. Gen. 504. 

* As followed by the courts in Miller v. Sinjen (1923), 289 Fed. 388, and Camardo v. 
Tillinghast (1929), 29 F (2d), 527. 


EDITORIAL COMMENT 107 


tection of the United States, as in the case of foreign-born American citizens 
who fail to register and to take the oath now required by statute. Since pro- 
tection may always be extended or withheld at the discretion of the Secretary 
of State, this classification, however, represents chiefly a rule of domestic con- 
venience. When dealing with cases of dual nationality acquired at birth, it 
is highly desirable that the law provide for an election, expressed or implied 
from conduct, in order that such status may be determined when the individual 
comes of age and that he should not continue indefinitely to have the national- 
ity of two states. 

The question considered by the Supreme Court in the Chin Bow case 1° 
should be reconsidered. The Act of February 10, 1855, in declaring that 
foreign-born children of American citizens are themselves citizens, adds that 
“the rights of citizenship shall not descend to children whose'fathers never re- 
sided in the United States.” The Supreme Court has ruled that this provision 
requires residence of the father in the United States before the birth of the 
child. The opinion is supported by the argument that the opposite result 
would incorporate as citizens persons who had little or no contact with this 
country. But apparently under the Supreme Court rule, if A were born in the 
United States and resided here until he was three years old and thereafter al- 
ways resided abroad," his foreign-born children would be citizens though they 
had no contacts whatever with this country. But if A were born abroad of 
American parents, lived there until his marriage, and six months after the birth 
abroad of a child, removed to the United States with his family for permanent 
residence here, his child would be an alien. The test provided by the statute 
is obviously inadequate to accomplish the judicially-interpreted legislative 
intent. 

Whether or not it be due to a puritanical survival, it is notable that our na- 
tionality laws have not included the provisions so commonly found in the 
nationality laws of other countries relative to illegitimate children and found- 
lings. It is believed to have been the practice of the Department of State, in 
accord with the opinion of Van Dyne,’? to rule that the foreign-born illegiti- 
mate children of American mothers are born citizens. This rule should be 
made definite by Congress. Perhaps the constant pressure of women’s organ- 
izations for equal rights in nationality matters, a pressure which existing stat- 
utes have not yet relaxed, will result in a revival of the measure, introduced in 
the last session of the Congress, for conferring citizenship at birth upon all 
foreign-born children of American mothers as well as of American fathers. 
The very considerable augmentation of cases of multiple nationality under 
such a rule will, of course, have to be kept in mind. The demands for equality 
and some of the objections might be met by a suggested statutory provision 


0 (1927), 274 U. S. 657. 

Cf. United States (William Mackenzie) v. Germany, U. S.-Germany Mixed Claims 
Commission (1926), Decisions and Opinions, p. 628; this JourNaL, Vol. 20 (1926), p. 595. 

12 Citizenship of the United States (1904), p. 49. 
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whereunder foreign-born children would be Americans at birth only if both 
parents were American citizens. It is undoubtedly the question of equality 
for women which is contemplated in that part of the Executive Order creating 
the present committee which mentions revisions “particularly with reference 
to the removal of certain existing discriminations.” 

In view of the decision of the Circuit Court of Appeals, Ninth Circuit, in 
Lam Mow v. Nagle,}* it might be well to follow the English precedent and to 
cover in the statute cases of children born on American ships and on foreign 
ships in American territorial waters. The Circuit Court’s decision may well 
be questioned on the ground that it did not follow the lead of the Supreme 
Court in the Wong Kim Ark case where the Fourteenth Amendment on this 
point was said to be declaratory of the common law and was interpreted in the 
light of common law principles. The applicability of the Fourteenth Amend- 
ment in this respect to our insular possessions should also be considered. 

This is not the place to set forth a complete analysis of our nationality laws. 
It may safely be assumed that the experts charged with the task of recom- 
mending revisions are thoroughly familiar with the operation of all our nation- 
ality laws and will have in mind all situations which need to be covered for the 
first time or to be dealt with in anew way. It is not to be expected that either 
the ius soli or the ius sanguinis will be abandoned, but it might be well to con- 
sider limitations on both principles based upon the individual’s connection 
with the United States. From this point of view the Italian laws are instruc- 
tive. Fundamentally all nationality laws should be based on four principles: 

1. Adoption of basic rules suited to the mores, institutions, and conditions of 
the country and its population; 

2. Sufficient particularity to avoid uncertainty as to the status of groups of 
persons; 

3. Simplicity of administration; 

4. Avoidance of international complications. 

Purr C. Jessup 


REALISM V. EVANGELISM 


In recent years the possibility and best method of achieving durable peace 
has been a bone of contention between two schools of thought, both seeking 
the adjustment of international disputes and the reconciliation of conflicts of 
interest by peaceful means. Both schools also agree on the necessity of some 
forms of international organization to achieve the desired goal. Their differ- 
ences lie in their estimation of the facts and in their degree of confidence in 
certain methods. The one school, founding its views of progress and of hope 
for peace on close observation of the conduct of states and peoples and on tried 
experience, has urged the strengthening of rules of law, as the time-tested 
cement of the social structure, and the promotion of negotiation, mediation, 
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conciliation, and arbitration, including the revision of the 1919 treaties and 
particularly of those provisions undermining the chances of reasonable rela- 
tions in the future, as the essential, if not the only practicable, methods of im- 
proving international relations. The second school, dissatisfied with the 
gradualness of these methods and professing to discover in the Covenant 
of the League and the Kellogg Pact a new “will to peace,” has placed its faith 
in the “enforcement” of peace by collective sanctions, largely based on the 
theory that there was a right and wrong in most struggles and that it is the 
duty of third states to take sides to support the supposedly righteous; that as 
the object is peace, neutrality is morally and should be legally wrong—a view 
finding inspiration in the statement of ex-President Wilson that “neutrality is 
a thing of the past,” a rationalization coming after the Freedom of the Seas 
point was refused acceptance by Great Britain; and that the new “machinery” 
for enforcing peace against “aggressors” was the only helpful road to peace, 
which it was a duty of “forward-looking” men to support. 

What has happened in the past year should certainly be a revelation. It 
seems to the writer that the second school of thought had evidenced weak per- 
ception of the facts of international relations and had run away from them, 
so that sooner or later the theory of “enforcing” peace, identified with the 
status quo, was bound to come a cropper. Had the issue involved merely a 
question of which school was right, the matter would not deserve further dis- 
cussion. What is important, however, is the fact that, by adhering so long to 
what I venture to believe a demonstrably wrong and hopeless road, the chances 
for genuine peace may have become so seriously impaired as now to present a 
major problem for western civilization. Unjustified reliance upon an instru- 
ment which now stands revealed as primarily a political device for maintain- 
ing the Treaty of Versailles and its analogues has given moral support to the 
reluctance of certain nations to reconcile their differences with others, an indis- 
pensable condition of the beginning of peace. To delay this necessary process 
by insisting on an unattainable, even if desirable modus operandi, was hardly 
a service to peace, for during the prevalence of that view of international rela- 
tions, political hatreds have spread through Europe and have sunk into the 
consciousness of peoples like a spiritual pestilence, condemning possibly to 
sterility the hopes of appeasement and reconciliation. The fate of the Dis- 
armament Conference is symbolic of the political conditions which had devel- 
oped in Europe for the past fifteen years, a fate for which the League of 
Nations as such is not primarily to blame, but to ameliorate which the League, 
reflecting the attitude of the Powers that control it, was unable to render any 
effective aid. Unfortunate and impractical political settlements had helped 
to produce accentuated economic nationalism and economic disorder on an un- 
precedented scale, so that the question now is whether the process of disinte- 
gration of international relations with its resulting human misery has or has 
not proceeded too far to be rescued by sane methods. 

For the international lawyer, one of the striking incidents of the pursuit of 
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the theory of enforcing peace by collective measures has been a disparagement 
of certain rules of law which had come through the centuries to be regarded as 
promotive of peace and reason, by limiting the area of conflict and by encour- 
aging mediation on the part of third states. By disparaging neutrality, the 
whole complex of legal relations between a participant and non-participant in 
a war has been jeopardized, for the destruction of neutrality would carry with 
it the destruction of the doctrine of contraband, blockade, and of the principles 
which had sustained the right of a neutral to live at peace when others lost 
their heads and the duty to refrain from participating in the struggle, thereby 
enlarging its devastating effects. This attack upon law as the foundation of 
reconstruction has had the inevitable effect of promoting the growth of 
armaments. 

The impracticability of the League theory of “enforcing” peace against “ag- 
gressors” and the consequent effort to destroy basic law which had at least 
ameliorated the consequences of war and permitted a restoration of tolerable 
peace finally aroused John Bassett Moore, the dean of American international 
lawyers, to express his views on the subject and to recall certain fundamental 
principles identified with human experience. He is not a partisan of any 
school of thought, but his long experience in the active conduct of foreign af- 
fairs, crowned by a term on the Permanent Court of International Justice, 
lends to his views on any international question, and notably on the issues that 
now trouble the world, an altogether exceptional value. Endowed by nature 
with a powerful mind, a gift for lucidity of perception, analysis, and exposition, 
a penetrating comprehension and hence a broad tolerance of human behavior, 
a benign and pervading sense of humor not unflavored by an occasional dash 
of caustic wit, and drawing upon a rich store of historical knowledge and prac- 
tical experience in negotiation and conciliation, he has justly earned his 
reputation as one of the world’s most profound and farsighted statesmen. A 
soft-spoken man, naturally restrained in expressing opinions, Judge Moore 
speaks rarely on public questions. When he does so, and when he uses vigor- 
ous language, it is an indication that he considers the need imperative. 

In “An Appeal to Reason,” recalling an earlier day when reason had to cope 
with a highly charged emotional morality and sentimentalism, Judge Moore, 
in the July, 1933, number of Foreign Affairs, joins issue with that school 
of opinion which has found in the Covenant of the League of Nations and the 
Kellogg Pact a “new spirit” and “will to peace.” Stirred out of his accustomed 
reticence by the “fustian texture of the new psychology,” Judge Moore directs 
his acumen to exposing, by the marshalling of cold facts and an appeal to ele- 
mentary reason, the invalidity of the assumptions and postulates on which “the 
new psychology” is built and the dangers to which it is subjecting the United 
States and the rest of the world—for in the pursuit of the supposed goal of 
peace, the new school unwittingly adopts both the psychology and the instru- 
mentalities of war. Rarely have good intentions been more unwisely equipped. 
It is Judge Moore’s effort to distinguish the assumptions from the facts, the 
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professions from the reality, and to demonstrate the fallacy of the supposition 
that the program of determining and punishing “aggressors” by a hypothetical 
or actual combination of Powers can do anything but promote war and chaos. 
The paraphernalia of this alleged peace program, beginning with the Covenant 
of the League and the abducted Kellogg Pact, and implemented by such devices 
as arms embargoes against “aggressors,” the suggested obsolescence of neu- 
trality or even its supposed immorality or impracticality, “consultative pacts” 
to insure “peace,” are subjected to a withering analysis which exposes inimi- 
tably and irrefutably their muddled vacuity and their capacity for harm. In 
essence, the author finds in these devices disguised military measures to hold 
down the status quo in Europe, and an effort to accomplish the result largely 
by the employment of the treasure and blood of the American people. He 
urges upon his countrymen an abandonment of those illusions and errors 
which have helped to bring the United States and the world to its present pass, 
and a return to the reason and common sense of the statesmen who founded the 
United States, in order that even greater perils may yet be averted. 

The ostensible answer of Mr. Newton D. Baker, in the October, 1933, issue 
of Foreign Affairs, entitled, “The ‘New Spirit’ and its Critics,” distinguished 
by the sentence, “The time has come for somebody to be ‘a fool in Christ’ if 
necessary,” only shows how important it is that, after unwisdom masquerading 
as “idealism” has so long been allowed to drive the world into confusion and 
despair, the voice of reason should again be heard. And Professor Quincy 
Wright’s more considered answer, “The Path to Peace,” in the December, 1933, 
World Unity Magazine, by assuming that “the Covenant, the Pact, the Stim- 
son doctrine, the modifications of the law of neutrality, the arms embargo, 
and the consultative agreement” constitute “steps in precise conformity with” 
Judge Moore’s principles of setting law above violence, presents the issue very 
clearly, for Judge Moore evidently considers these proposals and instru- 
ments, as actually employed and currently understood, as subversive of law, 
order, and progress in the world and, if carried out, a guaranty of war and 
destruction. 

The “Appeal to Reason” maintains that among the postulates of the so- 
called “new spirit” or ‘“‘new psychology” “there is not one which is not contrary 
to palpable realities, to the teachings of history, and to the formulation, in 
universal legal principles, of the results of all human experience.” Judge 
Moore shows how the League Covenant, to the disadvantage of its useful pro- 
visions for the reconciliation and arbitration of differences, has been more 
spectacularly and popularly identified with its provisions for “enforcing” 
peace by “sanctions” finding their source in the League to Enforce Peace, 
whose devotees give expression to their pacific intentions by proposing the 
laying of boycotts and embargoes on “aggressors” and conducting hostile 
measures generally against the supposed pariah. 

Judge Moore accepts the views frequently expressed by ex-Secretary of 
State Stimson as typical of the “new psychology” ; but needless to say, his chal- 
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lenge of their validity is not personal but objective. He distrusts the new 
methods and measures advocated, 


not only because they have no visible moorings on earth or in the sky, but 
also because they have infected many of [our] countrymen with confused 
notions of law and of conduct which, while they endanger our most vital 
interests, hold out hopes of partisan intervention that encourage Euro- 
pean governments to defer the readjustments which only they can make 
and which are essential to peace and tranquillity in that quarter. As 
long as we persist in our misguided réle, so long will discussions of dis- 
armament be dominated by thoughts of war rather than of peace. 


The “new spirit” finds satisfaction in the assertion that the Kellogg Pact has 
changed “almost everything” concerning international law, war, neutrality, 
etc.,ad lib. Judge Moore points out that the only thing it seems not to have 
overturned is the “Versailles Treaty, which, with the gyroscopic aid of the 
League of Nations, has continued to ride on an even keel,” entrenched against 
change by the “peace machinery” so widely extolled, and not even deflected 
from its course by the denatured Four Power Pact which was designed to ac- 
complish that moderating function which Geneva is apparently to be denied 
the opportunity to exercise. 

With unimpeachable logic Judge Moore dissects the sieve-like, yet deceptive, 
Kellogg Pact. The signatory Powers, he shows, have committed themselves 
to nothing at all, but the assumption that they made serious commitments per- 
suaded Secretary Stimson to launch notes to Japan which had almost a fatal 
result. Yet M. Briand, the European collaborator in the creation of the 
pact, had a definite object in promoting it, as recently revealed by M. Paul- 
Boncour, namely, “to draw the United States, the decisive factor in Allied 
victory, into the League of Nations.” The League would pick the “aggressor,” 
who naturally would be an enemy of the Powers controlling the League; and 
then the United States, the initiator of the pact, would “throw into the duel” 
for “peace” the weight of its force. It was thus that the European instigators 
of the Pact conceived the peace réle of the United States. 

In a section entitled “The Lethal Blow of Facts” Judge Moore quotes largely 
from Mr. Ramsay MacDonald to show that the latter recognized that the dif- 
ficulty in reaching a disarmament agreement in Europe lay in the effort to 
maintain indefinitely the political inferiority of the Central Powers, notwith- 
standing the pledge of the treaty, and that this effort, which is inconsistent 
with reasonable hopes for a tranquil Europe, is a constant threat to peace. 
Distrust has thus become the keynote of European relations. Even the Brit- 
ish plan for a limitation of military man-power provides for an overwhelming 
superiority for the victor nations. Any effort to invoke Article 19 of the 
Covenant to ameliorate the political tensions, as Mussolini’s Four Power Pact 
contemplated, is apparently frustrated by certain Powers. “If, as some have 
suggested, such a Pact denotes a rift in the League, the cause must be traced to 
the League’s inability to bring about any substantial amelioration of the con- 
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ditions of the peace treaties.” Articles 10 and 16 of the Covenant, even when 
not expressly invoked, serve as an effective obstacle to the readjustments that 
are so generally admitted, even in Europe, to be essential to the restoration 
of a wholesome political, economic, and moral order in that quarter. 

In a section on “International Law and Neutrality” Judge Moore pays his 
respects to those teachers of international law who misconceive the history and 
function of neutrality and consider it immoral or obsolete. 


In reality, the current delusion that international law “legalizes” war, 
and therefore must now yield to the war-tending and warlike processes 
prescribed by the Covenant, comprising “sanctions,” boycotts, and war 
itself, is merely the legitimate offspring of the new and consoling theory 
that peoples may with force and arms peacefully exterminate one an- 
other, provided they do not call it war. 

From the same anarchic womb springs the exultant ery that the law of 
neutrality, because it blocked the new channel to peace, has been tor- 
pedoed, and that the neutral owners gurgled approval as they drowned. 
This would be a sad tale, if it were true. Butitisfalse. There is not in 
the world today a single government that is acting upon such a supposi- 
tion. Governments are acting upon the contrary supposition, and in so 
doing are merely recognizing the actual fact. 


Neutrality, Judge Moore points out, always has had the highly moral and 
expedient object of preventing the spread of war, and of prohibiting acts which 
contribute to the starting of wars. 


In the days of the old psychology, before the crafty throat of war be- 
gan to coo of peace, neutrality was chiefly offensive to war-mongers and 
war-profiteers. Today, however, and very naturally, it is even more de- 
tested by the devotees of the war-gospel of peace through force. . . . It 
is not logical for those who clamor for peace to cry out for measures the 
adoption of which only a nation commanding overwhelming force could 
hope to survive. 


Mr. Ramsay MacDonald has recently deprecated, with respect to the boy- 
cotts proposed by certain groups for Great Britain against Japan, “advice 
which, if adopted, would have led into war with certainty.” 

Judge Moore particularly challenges the view that neutrality can be recon- 
ciled with partiality. He ends by the remark that “no matter how it is viewed, 
the demand that the law of neutrality shall be considered as obsolete is so 
visionary, so confused, so somnambulistic that no concession to it can be 
rationally made.” 

Judge Moore would doubtless maintain that the notion that the Covenant 
of the League and the Kellogg Pact have altered the law of neutrality (except 
for those who have agreed to permit the application against themselves of 
Articles 10 and 16, an application not likely to be realized in practice) is fatu- 
ous and unworthy the attention of lawyers. The hollowness of the obligations 
of the Kellogg Pact makes its effect on neutrality even less tangible. 

In a section on arms embargoes, Judge Moore criticizes severely the effort 
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of Secretary Stimson, incautiously espoused by President Roosevelt but prob- 
ably now abandoned, to inveigle the United States into a commitment to em- 
bargo arms against an aggressor state, with the concurrence of other nations 
presumably desirous of suppressing anenemy. Proponents of this supposedly 
innocent-looking measure apparently did not realize that they were advocat- 
ing acts of war; and the dangers to which the United States is continually ex- 
posed are exemplified by the uncritical passage of the resolution through the 
Senate when it was first presented. Fortunately, on reconsideration, the Sen- 
ate Foreign Relations Committee unanimously became convinced of what the 
resolution really involved, and incorporated a fundamental amendment safe- 
guarding neutrality. Judge Moore condemns the “moralists now proposing to 
regenerate the world by violence, without regard to the consequences to their 
own country or to any other,” and he asks them to consider how they might be 
classified “when the country came to pay the cost of their reckless superiority 
to law and to the lessons of history.” 

In a section treating of the conception of suppressing ‘‘aggressors” as a way 
to peace, Judge Moore considers it almost superfluous to challenge this fallacy, 
which has made such headway because it is so easily imposed “on uninformed 
or unreflecting minds by appeals to the sentiment of benevolence.” There is 
no satisfactory way to define such a conception as “aggressor,” even if it were 
useful so to do, but the effort to identify the “aggressor” quickly without delv- 
ing deeply into historical and contemporary evidence is likely to be “reckless 
of justice,” if not, indeed, capricious. Judge Moore distrusts the mechanical 
devices presented in recent years to allure the American people to help preserve 
the status quo, for his experience leads him to suspect how such devices will be 
employed. He adds that the United States and other great Powers might 
have been denied their present territory had the vague conception of “aggres- 
sor,” a politically adjustable term, been employed against them, and the effort 
of other Powers to employ it might well have insured more or less constant and 
general wars. 

It is for the “consultative pact,” intimately associated with the idea of pre- 
serving peace against “aggressors,” that Judge Moore reserves some of his 
major shafts. He regards the recent efforts of Europe to draw the United 
States into such a pact and the acceptance of the invitation, however tenta- 
tive, by Mr. Norman Davis, as a source of danger. Lawyers who would 
not think of permitting their clients to sign contracts without inquiring into 
the expectations, motives, and purposes of the other signatory to the contract, 
seem regrettably willing to have their own country sign contracts without mak- 
ing such inquiry. Perhaps they misconceive the language of diplomacy. “To 
the uninitiated the word ‘consultative’ seems to imply a friendly or platonic 
communion.” But “agreements are interpreted according to the subject mat- 
ter”; and a reduction of armaments obtained in exchange for a “consultative 
pact” necessarily indicates that the subject of consultation will be the supply 
“of men, of ships and of aircraft” to take the place of what had been given up. 
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The United States, by flirting with these European ideas, advanced for no pla- 
tonic purpose, is postponing the possibility of peace, for by promising aid to 
one group, it makes them the more unwilling to take the path of reconciliation 
and appeasement. Judge Moore remarks: 


The commitment of the United States to such a “consultative pact” as 
is desired at Geneva would, I believe, constitute the gravest danger to 
which the country has ever been exposed, a danger involving our very 
independence. It seems to be thought that we are an easy mark, and I 


say this not in any spirit of reproach. . . . It has been intimated that 
France might pay the overdue instalment on her debt to us if we would 
compensate her by a “consultative pact.” . . . But, should we enter into 


a consultative pact for the sake of a payment due on an old account, we 
should remember that for every dollar paid us for our amiability we 
might have to return a million or two for war. 

. . . Conferences may be useful and even necessary; but when nations 
come to determine, through their political authorities, questions of legal- 
ity, morality and good faith raised by acts that have happened, or seem 
likely to happen, and to impose prohibitions or punishments, it is idle to 
conceal from ourselves the fact that they are moving and breathing in an 
atmosphere of force and of war, and probably without the benefit of that 
calmness of mind and impartiality which judicial proceedings are in- 
tended to assure among nations as well as among individual men. 


In a section on Manchuria the author contrasts the sensible attitude of de- 
tachment and neutrality of the European Powers with the impulsive interven- 
tion of the United States and points out 


what a quagmire Manchuria offers for the swallowing up of blood and 
treasure, without permanent and uncontested reward to those who take 
their chances in it. The much vaunted annihilation of space and time 
has not yet enabled a nation thousands of miles away to exert its military 
power as effectively as it may do at home or in its immediate environ- 
ment. For a distant nation to take the chances of armed intervention in 
Manchuria, unless in pursuit or defense of a vital interest, would suggest 
a recklessness savoring of monomania. 


In a final section Judge Moore enjoins on the American people the wisdom 
of the founders of this country in dealing with Europe, and it is easy to infer 
that he considers the world’s present misfortunes as largely due to recent de- 
partures from fundamental American principles. He remarks that “those 
who oppose our intermeddling with what does not properly concern us are 
dubbed ‘isolationists,’ ” and he is far from resenting the unintelligent epithet, 
which he regards as serving only “to exemplify the want of knowledge and of 
understanding of those who employ [the term].” He evidently approves the 
sophisticated comment of the Grand Duke Alexander that the robustness of 
American life 


“had given place to the sickening self-consciousness of an hysterical ideal- 
ism,” and had been superseded by the “same hodgepodge of badly di- 
gested ideas” as had characterized the Guard Barracks in St. Petersburg 
thirty years back. “So this,” he exclaimed, “was the American share of 
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the Versailles spoils! It seemed bewildering that any nation should send 
2,000,000 men across the ocean, fight for something that did not concern 
it in the least, tear up the map of the world and lend billions of dollars to 
its competitors—all for the purpose of acquiring the worst traits of pre- 
war Europe.” 


Judge Moore urges the American people to resist the importunities of the 
alleged saviors of the world who, in pursuit of an “hysterical idealism,” would 
keep the world in constant turmoil, destroy all possibilities of genuine peace, 
and have the United States employed as a principal agency in the process. 


Human nature has not changed. Human propensities, human ap- 
petites and human passions have not changed. We come into the world 
in the same way, and our necessities are the same. The struggle for 
existence still continues and it will go on. As one long and intimately 
acquainted with men of arms, I may say that they do not share the new 
view that peace and tranquillity on earth may be promoted and stabilized 
by boycotts, by playing fast and loose with the law of neutrality, and by 
the extension of the area of wars. Wars are not brought about by the 
officers of our Army and our Navy; but wars have often been fomented 
by agitations recklessly conducted by persons who professed a special 
abhorrence of war. 


The withdrawal of Germany from the League and the threatened with- 
drawal of Italy unless the League Covenant is fundamentally altered have 
indicated the fragile character of the foundations on which the so-called “peace 
structure” has been built, as well as the validity, it is submitted, of the views 
above expressed. Indeed, further resistance to change may jeopardize not 
only the devices for preserving the status quo, so greatly cherished in certain 
quarters, but, as well, the useful and more or less non-political functions of the 
League, including the Labor Office and the Permanent Court. The sooner re- 
vision of the League takes place, a revision which would probably eliminate 
mainly those articles which sustain the impractical and undesirable theory of 
“enforcing” peace by collective sanctions, the sooner will it be possible to be- 
lieve that another great war can be averted. Such revision might still leave 
Geneva as a forum for discussion and negotiation at which statesmen can regu- 
larly meet. Unless revision is undertaken, the League may quite possibly 
soon follow the Holy Alliance into the limbo of historical records. Whether 
it is possible to abandon the fundamental theory of preserving by force the 
status quo while maintaining the League’s useful functions is, of course, a 
grave question. It might be best at once to separate the court from Geneva 
by transferring its political administration to The Hague and devising a dif- 
ferent method of electing judges. But everything is likely to go by the board 
unless the European Powers become convinced that they must show a genuine 
intention to rebuild Europe codperatively instead of keeping one group on top 
and the other in subjection. That policy may temporarily preserve a certain 
type of peace, but only kindles the flame of future wars. Yet it is that system 
which the League has tended to preserve. Its failure should not be regarded 
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as a loss, but as a source of hope, in that realism has at last come into its own 
and evangelism, not intrinsically unworthy, has been saved for useful, instead 
of unintentionally destructive, ends. Idealism, to be effective, must be at- 
tached to facts and reality, without which it ceases to be a virtue. John Bas- 
sett Moore in “An Appeal to Reason” has merely exposed illusions and fan- 
tasies and has pointed out the rational road to the cherished goal of peaceful 
relations. Instead of attributing to such an authoritative mentor and experi- 
enced statesman unelevated motives or a want of enlightenment and idealism, 
the world should be grateful for so clear-headed an exponent of reason and 
practical judgment in dealing with foreign affairs. Here speaks the guide, 
philosopher, and friend of a confused humanity, pointing out the only well- 
marked and tangible road to salvation. 
Epwin M. Borcuarp 


GEORGE V LAND 


By an Order-in-Council dated February 14, 1933, Great Britain has for the 
third time asserted sovereign rights in the Antarctic upon the sector theory. 
The Falkland sector was created as a result of official acts of July 1, 1908, and 
March 2, 1917, by which “all islands and territories whatsoever” between 
longitude 20° W. and 50° W. south of latitude 50° S., and between longitude 
50° W. and 80° W. south of latitude 58° S., are to be known as the Falkland 
Islands Dependencies. The Ross sector was created by the Order-in-Council 
of July 30, 1923, and comprises all islands and territories south of latitude 
60° S. and between longitude 160° W. and 150° W. This sector was allocated 
to New Zealand. The recent Order-in-Council sets up a sector larger than 
the two earlier ones combined: “All the islands and territories other than 
Adélie Land situated south of the 60th degree of South Latitude and lying be- 
tween the 160th degree of East Longitude and the 45th degree of East Longi- 
tude.” Thus Great Britain by the so-called sector principle has laid claim to 
sovereign rights to all islands and territories, whether discovered or not at the 
date of the Order-in-Council, within a zone comprising more than two-thirds 
of the globe south of 60 degrees with the South Pole at its center, with the ex- 
ception only of Adélie Land in extent undetermined. 

The recent Order-in-Council states in the preamble that His Majesty has 
“sovereign rights” over all the islands and territories within the sector. Upon 
what principle are these sovereign rights based? Upon no other, certainly, 
than discovery. At the Imperial Conference of 1926 it was stated that there 
were certain areas “in these Antarctic regions to which a British title already 
exists by virtue of discovery.” The areas within the present zone include En- 
derby Land, Kemp Land, Queen Mary Land, King George V Land, Oates 
Land, together with “the area which lies to the west of Adélie Land and which 
on its discovery by the Australian Antarctic Expedition in 1912 was denomi- 
nated Wilkes Land.” The allocation of the sector to Australia is in recogni- 
tion of the work of Australian explorers, Sir Douglas Mawson in particular. 
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That the claim is based wholly upon discovery is further evidenced upon the 
reservation of title in favor of France as to Adélie Land, a title to which 
France has never claimed upon any other basis than its discovery by Admiral 
D’Urville in 1840, who gave the name Adélie Land to that part of the Antarctic 
coast which he had sighted. The extent of France’s claim is not disclosed. 
While no Frenchman is known ever to have set foot upon it and D’Urville 
never claimed to have discovered a continent, Adélie Land has not only been 
formally annexed to France, but a decree of November 21, 1924, announced 
that Adélie Land was henceforth to be within the administrative jurisdiction 

“of the Governor of Madagascar. One might forecast the future and envis- 
age a Franco-British joint commission undertaking the delimitation of their 
common frontier in Antarctica, their respective claims being urged by the 
Governor-General of Australia and the Governor of Madagascar. The joint 
commission which Spain and Portugal agreed upon under the Treaty of Torde- 
sillas in 1494 involved scarcely greater absurdities. 

The adoption of the sector idea in Polar regions, as a matter of fact, at- 
tempts to set up claims in advance of discovery, for notoriously at the date of 
the Order-in-Council, and now, there are islands and a large part of a vast 
continent not yet discovered and mapped. Again the parallel with the rival 
claims of Spain and Portugal is suggested. The Pope ez certa scientia under- 
took to divide between those two Powers, omnes insulas et terras firmas in- 
ventas et INVENIENDAS, detectas et DETEGENDAS, an assumption which England 
did most to destroy. This recalls the words of Queen Elizabeth to Mendoza: 


For that their (7.e., the Spaniards) having touched only here and there 
upon a coast, and given names to a few rivers or capes, were such in- 
significant things as could in no way entitle them to a propriety further 
than in the parts which they actually settled and continued to inhabit. 

This was a suggestion of the doctrine of effective possession which came to 
prevail, thanks largely to Britain’s sea power. 

The claim based upon discovery actually made is open to challenge. A part 
of the coast of Antarctica lying within the new sector was, it is true, seen by 
D’Urville, but another part of the sector was seen by Wilkes, of the United 
States Navy, at a point some three hundred miles farther west from where 
D’Urville sighted Adélie Land the day following. While not a few British 
geographers have sought to discredit Wilkes’ discovery, the name Wilkes Land 
appeared upon maps other than American as early as 1846. Tosay, as Maw- 
son has, that the Wilkes expedition did not once set foot upon Antarctic shores 
is equally true of D’Urville’s, and all other expeditions until that of Borch- 
grevink, 1898-1900, and he, by the way, was a Norwegian, although his ship 
was British. No claim seems ever to have been made by the United States 
based upon Wilkes’ discovery. On the contrary, Secretary Hughes in 1924 
questioned the validity of claims to sovereignty based upon discovery unless 
such discovery were followed by actual settlement. As a geographical rather 
than as a political question, it seems odd that the name Wilkes Land, as indi- 
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cating a long stretch of the coast line of the Antarctic Continent, should be 
replaced by a Wilkes Land, a designated and restricted area “discovered by 
the Australian Antarctic Expedition in 1912” and so named by Sir Douglas 
Mawson. 

There are difficulties as to the sector doctrine other than objections to claims 
based on possible future discovery. To what extent does the sector claimed 
involve jurisdiction over non-land areas where there are perpetual ice fields? 
To what extent may it permit the control by a country of expeditions for dis- 
covery or assumption of monopoly of hunting licenses or the exploitation of 
the resources of the sea, over ice as well as the land within the area? 

The doctrine that discovery is any more than one basis of inchoate title 
has long been discredited for those portions of the earth’s surface which are 
in fact habitable by man, 7.e., susceptible of occupation. Whatever else the 
decision of the Permanent Court of International Justice may have deter- 
mined, it added little to the doctrine of effective possession. The status of 
Greenland was in effect assimilated to that of an historic bay, and the tests of 
effective possession were minimized in the face of a situation involving terri- 
tory most of which is uninhabitable by man. In Antarctica the historic fac- 
tors involved in Greenland are lacking. The long period of uncontested claims 
to sovereignty (as was the case of Greenland) is also lacking. But the atti- 
tude of the court in the East Greenland Case may be of support to a state 
which is seeking to strengthen its claim to territory upon bases other than ef- 
fective occupation. 

Effective possession is in general necessary for sovereign title to territory, 
but in Antarctica effective possession is impossible. Therefore, it may be 
claimed that sovereignty may be acquired without effective possession by 
means of discovery. Upon discovery, furthermore, a claim may be made to 
territory supposedly contiguous but not yet discovered within limits which 
are arbitrary and are surveyable by no present means. It ought to be noted 
that the claims of Great Britain to the Australian sector have been challenged 
by Norway. 

A different conclusion based upon another theory may be suggested. The 
Antarctic area, not being susceptible of possession, is not terra nullius but, like 
the oceans, it is res communis. Therefore, no title in favor of any state is 
good, for none has the adequate basis of effective possession. The entire area 
is essentially international in fact, and its future international character might 
well be established by general agreement and the conservation of its resources 
guaranteed. 

J.S. REEVES 


IMMUNITY OF THE PROPERTY OF FOREIGN STATES AGAINST EXECUTION 
The State Department announced on October 5, 1933, that the United States 
and Sweden had arrived at an agreement through the payment by Sweden of 
$150,000 in settlement of the claim presented by the United States on behalf of 
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Dexter & Carpenter, Inc. The claim arose out of a contract entered into by 
Dexter & Carpenter with Kunglig Jarnvagsstyrelsen, also known as The Royal 
Administration of the Swedish State Railways, for the sale by the former to 
the latter of a large quantity of coal, payment to be in cash against documents 
delivered in New York. Part of the coal contracted for, valued at $125,000, 
was lost by fire aboard ship in the port of Philadelphia before sailing. The 
purchase price had been paid for in advance under a letter of credit accepted 
by a bank as agents for the railways. After the loss, it was discovered that 
only a broker’s insurance certificate, instead of a full policy of insurance, had 
been provided by the purchasing agents in the dossier of documents, and the 
loss was therefore not recoverable from insurers. The vital issue was whether 
this error was attributable to these agents as agents of the vendor or of the 
vendee. The court held that the vendor was not responsible under the terms 
of the letter of credit because it was a distinct contract from the underlying 
contract of sale, and because the vendee had unconditionally accepted the doc- 
uments tendered under it.1_ Some time after the fire loss, the railways repudi- 
ated the contract after only one-third of the quantity of coal contracted for 
had been delivered, causing an alleged loss to the vendor of $1,250,000, for 
which the vendor entered a counter-claim against the railways. 

It is unnecessary to review the course of the litigation further than to say 
that the case was tried twice on its merits in the District Court. It was argued 
twice before the Circuit Court of Appeals, certiorari being denied in both 
cases in the Supreme Court.2 The complaint alleged that the plaintiff was a 
Swedish corporation, but after the counter-claim was interposed, the railways 
claimed immunity from suit on the counter-claim upon the ground that they 
were an “agency” of the Kingdom of Sweden. It was held, however, that a 
mere allegation of agency unsupported by any claim of immunity proceeding 
directly from the sovereign and vouched for by the government of the forum, 
was insufficient. Not until a judgment upon the counter-claim in the sum of 
$411,203.72 was affirmed on appeal was there any direct intervention by the 
Swedish Government in the person of the Swedish Minister. He presented a 
certificate that the railways were, in reality, not a corporation, but an organic 
part of the Swedish Government; that the plaintiff had no capital stock or 
stockholders and that it was “an integral part of the government itself.” An 
injunction in supplementary proceedings was applied for by the plaintiff 
against funds of the Swedish Government in New York, and the Swedish 
Minister thereupon lodged a formal protest with the Department of State. 
Under instructions from the Department of Justice, the United States Attor- 
ney at New York presented to the court the claim of immunity in the form of 
a “suggestion as a matter of comity between the United States Government 
and the Swedish Government for such consideration as the court may deem 


1 Kunglig Jarnvagsstyrelsen v. National City Bank (1927) 20 Fed. (2d), 307, 308. 
2 (1927) 20 Fed. (2d), 307; (1927) 275 U. S. 497; (1929) 32 Fed. (2nd), 195; (1929) 280 
U. 8. 579. 3 (1924) 300 Fed. 891. 
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necessary and proper.” This procedure had been indicated as the proper 
form by the Supreme Court in Ex parte Muir. Upon this protest and inter- 
vention, the Circuit Court of Appeals decided that, though the Swedish Gov- 
ernment had constructively consented to be cross-sued by itself seeking the 
jurisdiction of the court, it did not thereby consent to a seizure of its property. 
“To so hold,” said the court, “is not depriving our own courts of any attribute 
of jurisdiction.” © 

The present settlement on the diplomatic claim presented by the United 
States against Sweden at a figure only slightly above one-third of the amount 
of the judgment may perhaps be disappointing to the claimant. In the opin- 
ion rendered by the court at the time of allowing the claim for immunity, it 
was recognized that the claimant had been misled into the belief that the rail- 
ways were a separate entity apart from the government, and that only when 
a sufficient number of years had passed making possible a plea of limitation or 
laches against suing in Sweden, was the plea of sovereign immunity inter- 
posed. On the other hand, the judgment was one rendered on a claim for un- 
liquidated damages, and even an international tribunal would probably have 
appraised the loss for breach of the contract at a more modest figure than that 
arrived at by the national court of the complaining party. Furthermore, the 
Government of Sweden was nonsuited upon its original claim by reason of a 
technical point of law which might well have been decided otherwise in some 
other jurisdiction. These are considerations weighing in support of the fair- 
ness of the settlement. 

The extension of governmental activity into the field of private business has 
been proceeding at a rapid pace during the past two decades. The extreme ap- 
plication of this trend is, of course, to be found in the communistic state, but 
fascist states have also absorbed many economic activities formerly left in 
private hands. Even democratic governments are drifting in the same direc- 
tion, not as a political end in itself but in execution of various plans of social 
and economic welfare. In view of this tendency, it is not surprising that ef- 
forts should be made to regulate by international convention the competence 
of courts in regard to foreign states. Illustrations are to be found in certain 
clauses of the peace treaties, in the Brussels Convention of 1926 on the Immu- 
nity of State-owned Ships and Cargoes, and in bipartite treaties made between 
the Soviet Republic and certain European countries. The League of Nations 
Committee of Experts for the Progressive Codification of International Law 
recommended the subject as ripe for codification in its report of April 2, 1927. 
A draft convention covering the subject was prepared by the Harvard Re- 


* (1921) 254 U. S. 522, at p. 533. 

* (1931) 43 Fed. (2d), 705 at p. 708. Opinion by Manton, Circuit Judge. Certiorari 
denied (1931) 51 Supreme Ct., 181. The decision was reported in full in this JourNat, 
Vol. 25 (1931), p. 360, and an analytical comment in the light of the decisions of foreign 
courts, by Philip C. Jessup and Francis Dedk, appeared in this JourNnat, Vol. 25 (1931), 
p. 335. 6 Opinion by Manton, C. J., ut cit., at p. 710. 
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search in International Law in 1932 and published in a Supplement of this 
JOURNAL.?. Under this draft, a state may permit orders or judgments of its 
courts to be enforced against the property of another state not used for diplo- 
matic or consular purposes when the property is employed in connection with 
the conduct of private enterprise as therein defined.’ 

In view of the present settlement, it is interesting to observe that the 
Swedish Government, in its reply to the Committee of Experts, favored 
the conclusion of an international convention upon this subject. Indeed 
Swedish courts have displayed a tendency not to recognize immunity from 
suit in cases such as the present, and the Swedish Government is not itself 
immune before its own courts in connection with acts of business admin- 
istration.® But the Swedish Government in the instant dispute drew a 
sharp distinction between immunity from suit and judgment, and immunity 
from execution against property, a distinction which our own courts, fol- 
lowing the initiative of the Department of State, confirmed. The final 
settlement of the diplomatic claim against Sweden should serve as a reminder 
that the question of enforcement should be regulated at the same time 
as that of jurisdiction for suit and judgment, to the end that the entry of 
judgment in properly instituted suits against foreign states in national courts 
shall cease to be a futile procedure with at most a moral significance. 

ArtHur K. KuHN 


BRITISH COMMONWEALTH RELATIONS CONFERENCE 1 


While it cannot be said that the British Commonwealth Relations Confer- 
ence which met at Toronto, September 11 to 21, 1933, finally settled the ques- 
tion of whether the Commonwealth is a state or a league of nations, its pro- 
ceedings contain material of very great interest with respect to the tendencies 
within this extraordinary political organization. The meeting was unofficial, 
but included about fifty members from Australia, Canada, India, New Zea- 
land, South Africa and the United Kingdom. The presence of India and the 
absence of the Irish Free State is to be noted. Among the members were 
ministers, parliamentary leaders, publicists, professors and business men. 
The opinions which prevailed, while wholly unofficial, will doubtless have 
much influence. It was proposed to have a second conference of similar 
type in the future. It may be anticipated that these unofficial conferences 
will precede and prepare for the official meetings of the Imperial Conference. 

This conference discussed the nature of the British Commonwealth, its 
common policies and its organization. 

On the first topic opinions differed as to whether “the Commonwealth was a 


7 Supplement, Vol. 26 (1932), pp. 455-736. 8 Tbid., see Articles 11, 23, 25. 

® League of Nations Publications, A. 15, 1928, V, pp. 83-84. 

1 See Canadian Institute of International Affairs, British Commonwealth Relations Con- 
ference, Toronto, September 11-21, 1933, Report of the Conference Steering Committee 
on the Work of the Conference, and appended documents. 
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definite entity” involving legal and moral responsibilities among the member 
nations, or whether each member nation, being “master of its destinies,” co- 
operation, however desirable, was “entirely voluntary.” Opinion also dif- 
fered as to whether there should be an effort toward greater economic unity, 
but all agreed that there was and could be no “cultural unity in the ordinarily 
accepted sense of that term.” There was general opposition toward making 
the constitution of the Commonwealth more hard and fast. All wanted flexi- 
bility, several expressed the view that the only thing the members of the 
Commonwealth had in common was “common political ideas and the values 
emanating from these,” such as the “rule of law” and the belief “that force 
does not control the law but that law controls force.” 

With this lack of uniformity among the members of the Commonwealth, it 
is not surprising that the opinion seemed general that “regional interests nec- 
essarily form a starting point for foreign policy” and that “foreign policy is in 
a large measure the extension of domestic policy.” The reasons for this and 
for a certain “isolationist sentiment” in some of the dominions was thus ex- 
plained by a Canadian speaker:: 

One of the hard facts of this world is that each of the British nations 
is a democracy, and that it has a parliament, and that back of that parlia- 
ment there are parties and that parties are made up of politicians and 
that one of the prime purposes of political parties is to turn governments 
out of office and that there is no issue so useful for turning a government 


out of office as a suggestion that it is giving more consideration to external 
than to domestic interests. 


This regional attitude even extended to the matter of defense. While con- 
sultation in defense and strategic problems was generally deemed desirable, 
the sentiment was against any binding plans, and certain Canadians pointed 
out that the Commonwealth is “in no sense a defensive alliance” and “the de- 
fense of Canada did not depend upon its relationship with Great Britain.” 
Other Canadians, however, thought that Canada gained some benefit from 
the British Navy. 

Along with this dominating regional interest, it was recognized that some 
coordination was necessary in the interests of each dominion as well as in that 
of the Commonwealth asa whole. The codrdinating influence accepted by all 
those present was the supreme interest of all parts of the Commonwealth in 
maintaining the peace, not only within the Commonwealth (war between the 
members of the Commonwealth, it was said, has become unthinkable), but in 
the world at large. As the chairman said, summing up the conference, “Peace 
is the vital interest and its pursuit and maintenance should be the great objec- 
tive of the Commonwealth.” 

For the preservation of peace, discussion centered around the collective sys- 
tem, the League, the Court and the Pact, and there appeared to be general 
agreement that the Commonwealth and the world collective system were not 
antagonistic but complementary, and that all the members should live up to 
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their obligations under these instruments. A special committee reporting on 
these obligations held that, in case of aggression involving a member of the 
League, “the members of the Commonwealth are all bound by obligations 
under Article 16 which exclude the possibility of their remaining neutral.” If 
a member of the League is not involved, “the Council may take such measures 
and make such recommendations as will prevent hostilities and result in the 
settlement of the dispute.” But in any case the belligerents would probably 
be parties to the Kellogg Pact “which has clearly modified old conceptions of 
neutrality, and the members of the Commonwealth would be agreed in desir- 
ing to act in accordance with the spirit of Mr. Stimson’s declaration.” 

While emphasizing the Commonwealth loyalty to the world collective sys- 
tem, the conference also recognized “codperation with the United States as a 
vital feature of Commonwealth foreign policy,” not only because of the situa- 
tion of Canada, but also “because the fundamental ideas of Americans and 
ourselves are really similar and often identical.” While all were agreed upon 
the complementary relations of the Commonwealth and the collective system, 
there was some difference in emphasis, the New Zealanders and Australians, 
on the whole, inclining to the view that the Commonwealth was much the more 
important and the collective system little to be relied upon; while one Cana- 
dian took the position that “if collective action breaks down, in all probability 
that will bring about a situation where Canada’s North American position as 
distinguished from its Commonwealth position would prevail.” 

Apart from foreign policy, it was considered that other matters of Common- 
wealth codperation were principally in the intellectual field, scientific re- 
search, statistics, etc., although economic, shipping and communications prob- 
lems might be discussed. A suggestion from a South African member that 
there should be intergovernmental consultations on native policy in Africa 
met with a sharp rebuff from an Indian member, who expressed “concern at 
any suggestion that white people were to concert a joint policy directed toward 
the subjection of native races.” The United Kingdom delegation was certain 
that “public opinion in Great Britain would be incensed at such a course and 
that the British Government had no intention whatever of evading their man- 
datory responsibilities.” 

The inadequacy of Commonwealth organization, which consists mainly in 
exchanges of information, the presence of dominion commissioners at London 
and the periodic imperial conferences, was recognized. The elevation of the 
dominion commissioners to a diplomatic status, the provision for more ade- 
quate representation between the dominions, and the training of junior mem- 
bers of the staffs of dominion foreign offices in the London foreign office were 
suggested. There was also general agreement upon the advisability of a 
Commonwealth Tribunal. A minority favored bilateral tribunals between 
pairs of dominions, but the majority contemplated a single court, with one or 
two judges from each dominion with a jurisdiction not unlike that of the Per- 
manent Court of International Justice. Some suggested that the Permanent 
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Court itself might be used, but the majority thought a tribunal with all its 
judges trained in British countries and with “a vivid consciousness of the 
nature and implications of the special relationships which exist between mem- 
bers of the Commonwealth” was desirable. Consequently those present 
agreed that the reservation of “inter se questions” made by all the dominions, 
except the Irish Free State, in signing the optional clause of the World Court 
Protocol should be retained. 

It is interesting to note that, whatever may be the nature of the British 
Empire the suggestions of this conference would assimilate it closely to the 
League of Nations, with respect to its policy, the objects of codperation 
among its members, and its organization. In spite of these resemblances of 
the Commonwealth to an international organization in external aspects, the 
historic fact of closer connection cannot be ignored and certainly influenced 
the proceedings of this conference itself. The remarks, it was noted, were “by 
no means insipid or colorless” but, on the contrary, were “marked by that 
outspoken frankness which properly characterizes discussions between mem- 
bers of one family. This happy informality and the complete candor by 
which it was accompanied produced an atmosphere very different from that 
of an international conference whether official or unofficial and added very 
greatly to the practical value of the discussion. For, to quote from a South 
African speaker, ‘characteristic of the family outlook is sanity of aim and rea- 
sonableness in our method of approach to public questions.’ ” 

Quincy WRIGHT 


THE ARGENTINE REPUBLIC AND THE LEAGUE OF NATIONS 


The action recently taken by the Government of the Argentine Republic 
has cleared away the confusion which had existed since 1920 with reference 
to the Republic’s membership in the League of Nations. The history of the 
problem to which a solution has now been given throws light both on the con- 
stitutional law of the League of Nations and on certain principles of in- 
ternational law in their application to the Covenant as an international 
instrument, and it seems to deserve a careful study. 

The Argentine Republic is listed in the Annex to the Covenant as one of the 
“States invited to accede to the Covenant.” The conditions of this accession 
are set by Article 1 of the Covenant, which provides for accession “without 
reservation” to be “effected by a declaration deposited with the Secretariat 
within two months of the coming into force of the Covenant.” Soon after the 
signature of the Treaty of Versailles on June 28, 1919, the Government of the 
Argentine Republic moved to effect its accession. On July 12, 1919, the 
Minister for Foreign Affairs sent the following telegraphic instruction to the 
Argentine Minister in Paris: 1 

‘For the text, see Juan B. Sivori, La Liga de las Naciones, su origen y la obra realizada en 
la Repiiblica Argentina (Buenos Aires, 1928), p. 503. The translation is that appearing in 


Warren H. Kelchner, Latin American Relations with the League of Nations (Boston, 1930), 
p. 47, 
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In accordance with Article 1 of the Covenant of the League of Nations, 
the Executive Power has decided to adhere to it without any reservation. 
Publish this decision. Please deposit with the Secretariat the appropri- 
ate communication. 


This instruction was of course without any significance in international law. 

On July 18, 1919, the Argentine Minister at Paris addressed the following 
letter to Sir Eric Drummond, “Secretary General of the League of Nations, 
Paris:” ? 


I have the honour to bring to your notice the correspondence I have 
just received from my Government, in which I am instructed to adhere 
unreservedly to the League of Nations in the name of the Argentine Re- 
public, and in accordance with the terms of Article 1 of the Covenant. 

I hasten, therefore, to do so in order that you may take such action as 
you consider necessary. 


At this date, Sir Eric Drummond was merely the Secretary-General desig- 
nate of the League of Nations to be; this was indicated in the reply sent by 
him, which was in the following terms: * 


J’ai l’honneur d’accuser réception de votre communication du 16 juillet, 
dans laquelle vous m’informez que vous étiez chargé par le Gouverne- 
ment Argentin d’adhérer sans réserves, au nom de la République Argen- 
tine, et d’accord avec les termes de l’article 1° du Pacte, & la Société des 
Nations. 

Je n’ai pas besoin de vous assurer que c’est avec le plus grand plaisir 
que j’ai pris note de votre déclaration. Cependant je dois vous faire re- 
marquer que la Société des Nations n’est pas encore constituée légalement 
et que je ne puis exercer mes fonctions de Secrétaire Général avant |’en- 
trée en vigueur du Traité de Paix. 

Dans ces conditions, je vous serais trés obligé de bien vouloir m’in- 
former si la communication que vous m’avez adressée signifie que la Ré- 
publique Argentine désire faire son adhésion & la Société aussitot que la 
commission des ratifications nécessaires au Traité de Paix lui en fournira 
formellement le moyen. 


On July 29, 1919, the Argentine Minister replied to Sir Eric Drummond, as 
follows: 


I have the honour to acknowledge receipt of your letter of 23rd July, in 
which, while noting the adhesion of my Government to the League of Na- 
tions, you point out that, the League of Nations not being yet legally 
constituted, you are not in the position of being able to carry out your 
duties of Secretary General until the Peace Treaty comes into force. 

You add, that under these conditions you would like to know if the 
communication I sent you means that the Argentine Republic desires to 
adhere to the League of Nations, as soon as the necessary ratification of 
the Peace Treaty makes this possible. 

Such is, in fact, the interpretation that should be given to my note of 


* Translation from League of Nations Official Journal, 1920, p. 13. 
8 Sivori, op. cit., p. 504. 
‘ Translation from League of Nations Official Journal, 1920, p. 14. 
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the 18th July: the Government of the Argentine Republic adheres to the 
League of Nations, and it will ratify this adhesion as soon as the Cham- 
bers have given their approval. The Secretariat General of the League 
of Nations will be officially advised of this in due course. 


It may be doubted whether any legal effect should be given to this ex- 
change. The Treaty of Versailles was not yet in force; no invitation to 
accede to the Covenant had been sent to the Argentine Government; Sir 
Eric Drummond had not been invested with any authority in the premises; 
and, though the two letters of the Argentine Minister are to be analyzed to- 
gether, they constituted no more than a statement of intention to accede to 
the Covenant. Recent practice affords many examples of accession or adhe- 
sion conditioned on later ratification or later parliamentary approval; such a 
course may not have been excluded by the actual language of the Covenant, 
which refers to reservations and not to conditions. The conclusion would 
seem to be that prior to January 10, 1920, no action had been taken by which 
the Argentine Republic became bound by the provisions of the Covenant. 
However, there was a clear indication of the attitude of the Argentine Govern- 
ment and of its intention to assume League membership. Hence, no question 
was raised as to the representation of the Argentine Republic at the first 
International Labor Conference held in Washington in 1919, and the Argen- 
tine Government sent to that conference delegates who participated on a 
basis of complete equality with those of other states. 

Following the coming into force of the Treaty of Versailles, on January 10, 
1920, a telegraphic invitation to accede to the Covenant was extended to the 
Argentine Republic by M. Clemenceau, apparently in his capacity as Presi- 
dent of the Peace Conference. This invitation read as follows: 5 


Aux termes de !’article premier et de l’annexe & la partie 1 du traité 
signé & Versailles le 28 juin 1919 entre les Puissances alliées et associées 
et l’Allemagne, la Republique Argentine est invité 4 accéder au pacte 
de — des Nations dans les deux mois de la mise en vigueur dudit 
traité. 

J’ai ’honneur d’informer Votre Excellence que le traité de Versailles 
ayant, conformément aux clauses finales, été ratifié par ]’Allemagne 
d’une part, et, d’autre part, par plusieurs puissances alliées et associées 
dont |’Empire britannique, la France, |’Italie et le Japon, il a été mis en 
vigueur aujourd’hui 10 janvier 1920, et que copie certifiée conforme de ce 
traité a été remise ce jour a son Excellence le Ministre de la Republique 
Argentine & Paris. 


On the same date, the Argentine Minister in Paris was informed of this com- 
munication. On January 16, 1920, the President of the Argentine Republic 
replied as follows: 7 


* Text from 30 La Paiz et le Droit (1920), p. 43. See also, Sivori, op. cit., p. 506. 

§30 La Paiz et le Droit (1920), p. 43. 

’ Translation from Kelchner, op. cit., p. 48. See also, Sivori, op. cit., p. 506. It seems 
that no separate document was transmitted with the reply. 
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I take pleasure in transmitting to Your Excellency the formal ratifica- 
tion of the Argentine Government under the conditions of adhesion ex- 
pressed in the note of July 18, 1919, addressed to the Secretary-General 
of the League by our representative in France. 


On January 10, 1920, also, the Secretary-General of the League of Nations 
notified the Argentine Minister for Foreign Affairs that other governments 
had been notified of the deposit of the Argentine Republic’s accession to the 
Covenant; on February 11, 1920, the Argentine Minister for Foreign Affairs 
sent a formal acknowledgment of the Secretary-General’s communication.’ 
At the first meeting of the Council of the League of Nations on January 16, 
1920, M. Bourgeois stated that the Argentine Republic has already acceded 
to the Covenant. On June 29, 1920, the Argentine Government was asked 
by the Secretary-General to furnish information to serve as a basis for fixing 
the amount of the Argentine Republic’s contribution to the League of Nations, 
and such information was furnished on October 4, 1920.1° On October 5, 
1920, by decree, the President of the Argentine Republic appointed a delega- 
tion to the First Assembly; this decree recited that authority for this action 
had been given by the Argentine Senate, on September 30, 1920.11 The 
Argentine delegates to the First Assembly in 1920 participated very actively 
in the work of the Assembly; one of the Argentine delegates was elected a 
Vice-President of the Assembly.1* Owing to the failure of the First Assem- 
bly to adopt certain proposals made by the Argentine delegation, some of 
which related to the amendment of the Covenant, the delegation withdrew 
from the Assembly; and no delegates have been sent to any later session of 
the Assembly. 

The Argentine Government has not held aloof from League activities dur- 
ing the intervening years, however. It has been represented at various ses- 
sions of the International Labor Conference, at the sessions from 1923 to 
1928, and in 1931. Moreover, on April 26, 1926, the President of the Argen- 
tine Nation promulgated a decree 1* designating representatives to act as 
members of a committee on the composition of the Council of the League of 
Nations, of the Preparatory Committee of the Disarmament Conference, and 
of the Advisory Committee on Disarmament, and these representatives acted 
in such capacities.14 The Argentine Government seems also to have re- 
quested the registration of treaties by the Secretariat.5 Various payments 
of contributions to meet the expenses of the League of Nations were made by 


8 Sivori, op. cit., pp. 507-508. 

® Procés-verbal of the First Meeting of the Council, p. 5. 

10 Memoria presentada al Honorable Congreso Nacional, 1920-21, Ministerio de Relaciones 
Exteriores y Culto, pp. 4, 7. uId.,p. 10. 

2 Records of First Assembly, Plenary, p. 145. 

18 Presidencia Alvear, 1922-1928. Compilacién de Mensajes, Leyes, Decretos y Reglamenta- 
celones, III, p. 416. 

14 See, e.g., Records of the Seventh Assembly, First Committee, p. 39. 

16 See 28 League of Nations Treaty Series, p. 288; 62 id., p. 86. 
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the Argentine Government, the appropriations having been voted by the 
Argentine Congress; such payments were made in 1924, 1925, 1926, 1927 and 
1928, covering fiscal periods from 1920 to 1928.1° No payment has been made 
for 1929 or subsequent years, and on October 3, 1933, the Argentine Republic 
was listed as being in debt to the League of Nations for 4,313,717.37 gold 

Throughout the period of President Alvear’s incumbency, from 1922 to 
1928, continuous efforts were made to have the position of the Argentine Re- 
public vis-a-vis the League of Nations regularized. On June 6, 1923, Presi- 
dent Alvear, in a message to the Congress asking for an appropriation to pay 
Argentina’s contribution to the League of Nations, referred to the adhesion by 
the Executive Power to the Covenant, as follows: 18 


La referida adhesion se oper6 con el depdésito de la communicacion cor- 
respondiente hecha en la Secretaria de la Liga por el Ministro Argentino 
en Paris, el 18 de Julio de 1919, de acuerdo con las instrucciones que a ese 
efecto le impartiera el 12 del mismo mes, el Ministerio de Relaciones Ex- 
teriores; y fué ratificada por el Senor Presidente de la Nacion en 16 de 
enero de 1920 respondiendo a la invitacion a adherir al Pacto de la Liga 
que dirigié el Presidente del Consejo Supremo de las Potencias Aliadas 
y Asociadas. 


In 1924, two further messages were sent to Congress with reference to the 
appointment of delegates to the Fifth Assembly; !® but no action was taken 
by the Congress at that time.?° In each of his annual messages, President 
Alvear insisted that action be taken,?! but in vain. A different attitude came 
to prevail in 1932, when on September 28 the Chamber of Deputies passed a 
bill for the approval of the Covenant. “It was explained during the debate 
that Argentina already was a member of the League from an international 
viewpoint, but not from an internal constitutional viewpoint, the purpose of 
the bill being to clear up this ambiguous situation.” ?* The parliamentary 
action was consummated in 1933, and on September 26, 1933, the Argentine 
Minister for Foreign Affairs sent a telegram informing the Secretary-General 
of the League of Nations that “the Argentine Parliament has just sanctioned 
in both Houses, the Chamber of Deputies and the Senate, which yesterday 
unanimously approved it, our country’s accession to the League of Nations, 
at the same time approving the Covenant in accordance with the constitu- 
tional powers of Congress, which gives legal validity to the international tie 
that will henceforth bind us together.” 72 On September 28, 1933, the Argen- 


The Argentine contributions were authorized by Congress, as parts of the general 
budgets voted. See 22 Leyes Nacionales, p. 144; 23 id., p.38. See also Informaciones acerca 
de la Liga de las Naciones, Ministerio de Relaciones Exteriores y Culto (1925), p. 40. 

17 League of Nations Document, A. 56. 1933. X, pp. 5-6. 

18 Informaciones acerca de la Liga de las Naciones, p. 39. Widiep. 41. 

20 Kelchner, op. cit., p. 101. 21 Presidencia Alvear, I, pp. 190, 294, 406, 518. 

*® New York Times, Sept. 29, 1932, p. 1. (Official records of the debates are not avail- 
able to the writer. ) 23 League of Nations Document, A. 30. 1933. 
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tine Minister at Berne communicated to the Secretary-General of the League 
of Nations the text of the law promulgated on the preceding day; this com- 
munication read as follows (translation) : 24 


In accordance with instructions received from my Government I have 
the honour to communicate to you the full text of the law voted by the 
Argentine National Congress under which the Argentine Republic ac- 
cedes to the League of Nations. This law was promulgated yesterday by 
the Executive: 


National Congress. Argentine Republic. The Senate and the Chamber of Depu- 
ties of the Argentine Republic, meeting in Congress, etc., have adopted the following 
law: 

Article 1. The Covenant of the League of Nations contained in the first twenty-six 
articles of the Treaty of Peace signed at Versailles on June 28th, 1919, is hereby ap- 
proved. 

Article 2. The amendments to Articles 4, 6, 12, 13 and 15 of the said Covenant, the 
first two of which came into force on July 29th, 1926 and August 13th, 1924, respec- 
tively and the last three on September 26th, 1924, are hereby approved. 

Article 3. The declaration of principles and Articles 387 to 427 of the Treaty of 
Peace of Versailles which constitute Part XIII thereof relating to the International 
Labour Organisation are hereby approved. 

Article 4. The Executive is authorised to pay the amount of the contribution to 
the expenses of the League of Nations allotted to the Argentine Republic for the 
financial period corresponding to the year of promulgation of the present law. 

Article 5. In communicating the present law to the Secretariat of the League of 
Nations the Executive shall state that the Argentine Republic regards the Monroe 
Doctrine mentioned as an example in Article 21 of the Covenant as a unilateral politi- 
cal declaration which in its time rendered signal service to the cause of American 
emancipation and not as constituting a regional understanding as stated in the Ar- 
ticle in question. 

Article 6. The expenses involved by the execution of the present law shall be de- 
frayed out of the general revenue in respect of the said law. 

Article 7. The present law shall be communicated to the Executive. 

Given in the Assembly Hall of the Argentine Congress at Buenos Ayres on Septem- 
ber 25th, 1933. Signed: Junio A. Roca, Juan F. Carrerata, Gustavo Ficusroa, D. 
ZAMBRANO. 

Registered under No. 11,722. 

Accordingly the present law shall be regarded as a Law of the Nation; it shall be 
executed, communicated and published in the Official Gazette and inserted in the 
national archives. Signed: Cartos Saavepra Lamas. 


The Assembly took no special action on the Argentine communication, 
beyond a statement by the President of its welcome reception. On October 
2, 1933, the Assembly did proceed, however, to elect the Argentine Republic 
to a seat on the Council, and an Argentine representative took his seat at the 
77th session of the Council. 

It should be noted that the law of September 27, 1933, did not call for a 
reservation as to the Monroe Doctrine. Article 21 prevents the Covenant 
from affecting the validity, such as may exist, of “international engagements, 


* League of Nations Document, A. 34. 1933. VII. 
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such as treaties of arbitration or regional understandings like the Monroe 
Doctrine, for securing the maintenance of peace.” It is clearly open to a 
member of the League of Nations which has accepted this provision to assert 
that the Monroe Doctrine does not constitute a regional understanding in so 
far as it is concerned.”5 

This happy outcome of a delicate situation enables certain problems to be 
discussed with greater freedom than was previously possible. Was the Argen- 
tine Republic a member of the League of Nations and as such bound by the 
Covenant during the period from 1920 to 1933? The answer to this question 
is important both for the constitutional law of the League of Nations, and for 
the effect in international law of constitutional limitations on the treaty- 
making power. A somewhat similar problem has arisen with reference to 
Luxembourg’s accession to the Covenant,?® and perhaps it has not yet been 
finally resolved. 

If the Argentine Republic was a member of the League of Nations from 
1920 to 1933, this must have resulted either from (1) the response by the 
President of the Argentine Nation to the President of the Peace Conference, 
on January 16, 1920, or (2) from the actual participation in the activities of 
the League by the Argentine Government. 

(1) By his response of January 16, 1920, President Irrigoyen as the head 
of state seems to have effected a definitive accession to the Covenant. The 
informal character of the response does not render it ineffective; accessions are 
frequently less formal than ratifications, and even for the latter it would be 
difficult to say that any particular formality is required, apart from special 
stipulations. The reference to the Argentine Minister’s letter of July 18, 
1919, leaves no doubt that the President intended his telegram to be a defini- 
tive accession. 

Yet the problem arises whether the President had power to bind the Re- 
public. Article 86 (14) of the Argentine Constitution confers on the Presi- 
dent power “to conclude and sign treaties of peace, of trade, of navigation, of 
alliance, of limits and neutrality, and agreements with the Pope;” on the 
other hand, by Article 67 (19) Congress is given power “to approve or reject 
the treaties signed with the other nations and agreements with the Vatican.” 
Apparently, Congress must approve a treaty before the President may take 
the final action of ratification or accession, and in the Argentine Minister’s 
letter of July 29, 1919, addressed to Sir Eric Drummond, this condition was 
stated. The question arises, therefore, whether the Argentine Republic could 
be bound by the accession to the Covenant by the President, when the Presi- 


* Mexico also stated, on agreeing to membership in the League of Nations, “that she has 
never recognized the regional understanding mentioned in Article 21 of the Covenant.” 
See this Journa, Vol. 26 (1932), p. 114. 

* League of Nations Official Journal, 1921, pp. 706-708; Hudson, ‘‘“Membership in the 
League of Nations,” this Journan, Vol. 18 (1924), p. 445; Schiicking and Wehberg, Die 
Satzung des Vélkerbundes (2 ed.), pp. 305-308. 
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dent had not obtained the necessary approval by Congress. Is there a prin- 
ciple of international law which invests a head of state with power to bind his 
state vis-d-vis other states? Or must the constitutional limitations on 
the power of a head of state be viewed as limiting his capacity to represent his 
state vis-d-vis other states? 

Article 1 of the Habana Convention on Treaties of 1928 provides that 
“treaties will be concluded by the competent authorities of the states or by 
their representatives, according to their respective internal law.” 27 This 
would seem to require compliance with a state’s constitutional requirements 
before a valid treaty (or engagement) can be concluded. Mr. Arnold D. 
MeNair has recently made a forceful statement of this view,?* in which he 
concluded that if a state’s written constitution makes the consent of its legis- 
lature essential to the conclusion of a treaty, no treaty will be valid without 
that consent. 

In the recent Eastern Greenland Case before the Permament Court of In- 
ternational Justice, an oral declaration by the Norwegian Minister for For- 
eign Affairs was held to be binding on the Norwegian Government, without 
any inquiry by the court into the constitutional limitations upon the powers 
of the Minister.2® Judge Anzilotti, dissenting in that case, went further; he 
intimated that international law confers a competence on a Minister for For- 
eign Affairs, saying that “the constant and general practice of States has been 
to invest the Minister for Foreign Affairs—the direct agent of the chief of the 
State—with authority to make statements on current affairs to foreign diplo- 
matic representatives, and in particular to inform them as to the attitude 
which the government, in whose name he speaks, will adopt in a given ques- 
tion. Declarations of this kind are binding upon the State.” 9° Nor would 
Judge Anzilotti admit that this competence conferred by international law 
can be limited by a national constitution. ‘As regards the question whether 
Norwegian constitutional law authorized the Minister for Foreign Affairs to 
make the declaration, that is a point which, in my opinion, does not concern 
the Danish Government: it was M. Ihlen’s duty to refrain from giving his 
reply until he had obtained any assent that might be requisite under the Nor- 
wegian laws.” If the clear indications of the Eastern Greenland Case are to 
be followed, there could be little doubt that the telegram addressed by the 
President of the Argentine Republic to the President of the Peace Conference 
on January 16, 1920, constituted a binding accession, even though the Argen- 
tine Constitution required previous assent by the Congress. 

(2) If a definitive accession to the Covenant by the Argentine Republic 
must be said to have been lacking in 1920, possibly an accession may be said 


274 Hudson, International Legislation, p. 2378. Ratifications of this convention have 
been deposited by Brazil, Dominican Republic, Haiti, Nicaragua, and Panama. 

28 McNair, “Constitutional Limitations Upon the Treaty-Making Power,” in Arnold, 
Treaty-Making Procedure (1933), pp. 1-16. 

#9 Series A/B, No. 53, p. 69 ff. 3° Td., pp. 91-92. 
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to have resulted from the action taken by the Argentine Government between 
1920 and 1933. If a principle of estoppel could be said to exist in interna- 
tional law, a basis for its application might be found here; or perhaps it may 
be said that there was a tacit acceptance (stillschweigende Genehmigung) in 
the sense in which that term has been used in recent times.*4 Argentine dele- 
gates voted in the First Assembly and in various sessions of the International 
Labor Conference, contributions were paid to the League of Nations after 
appropriation by the Argentine Congress, Argentine representatives took part 
in the committee on the composition of the Council; and these acts are con- 
sistent only with Argentine membership in the League of Nations. 

On one or the other of these grounds, it seems possible to conclude that the 
Argentine Republic was a member of the League of Nations prior to Sep- 
tember, 1933. 

Man ey O. Hupson 


31In its judgment relating to German Interests in Polish Upper Silesia, the Permanent 
Court of International Justice seems to have admitted the possibility of a “tacit adherence or 
accession.”’ Series A, No. 7, p. 28. See also Schiicking and Wehberg, op. cit., I, p. 308. 
82 With the collaboration of M. Raymond J. Jeanprétre. 
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31 In its judgment relating to German Interests in Polish Upper Silesia, the Permanent 
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QUALIFIED NEUTRALITY 


It is interesting to know that a hundred years before the well-known attempt 
of Great Britain to stop corn on its way to the French, on the ground ridiculed 
by Woolsey, that the republic had incorporated its whole laboring class in its 
army, 4 similar attempt was made under Queen Anne, though not on the same 
ground, but rather as an appeal ad misericordiam. Henry Boyle, Secretary 
of State, wrote on April 12, 1709, to Daniel Pulteney, then British Minister in 
Denmark (see Record Office, Foreign Entry Book, 4)? as follows: 


Her Majesty being informed that France lyes at present under great 
streights for want of corn, and that thereupon they are indeavouring to 
get supplys from all parts, and particularly from the northern kingdomes; 
which is a matter of so much consequence to her affairs, as well as those 
of her allies, that her Majesty has it under consideration to p::t a stop to 
that commerce, which is almost entirely carryed on in ships furnish’d 
with Danish or Swedish passes, and if not timely restrained will prove of 
the greatest prejudice to us, and a mighty relief and incouragement to 
ourenemys. It isnot yet finally determined here what method to pursue 
to prevent such supplys of corn being carryed to the enemy’s country, but 
in the meantime it is thought proper that you should represent to the min- 
isters of your court of how great an importance it is to her Majesty as well 
as the rest of her allys to continue the distress that France lyes under at 
this juncture for want of corn; and consequently her Majesty must desire 
that they would take care to forbid the carrying thither such supplys, be- 
cause she shall think her self obliged upon this occasion to use all proper 
means to prevent such a necessary support being sent to the enemys; 
which is so agreable both to reason and justice that they ought not to 
think it strange if their ships laden with corn for France happen to be 
stopp’d and brought up as they were in the last warr. But I am further 
to observe to you that, tho’ a total prohibition of sending corn to France 
be the most necessary to be insisted on at present, yet if you find your 
court extremely averse to such a proposal you may then try how farr they 
are willing to consent to the forbidding it to be carryed to any other ports 
or places of France, but what are farr distant from their armys and maga- 
zins. I have by her Majesty’s command sent orders to Mr. Robinson to 
make the like representations to the court of Sweden. 


It is important to notice that provisions are not stigmatized as contraband. 
The right to stop them is asked for as a treaty favor from a benevolent neutral. 
At the same time, we may see here the germ of “occasional” contraband, in the 
specification of “ports or places [not] far distant from armies and arsenals.” 
“Allies,” of course, means friendly Powers: Denmark and Sweden were not at 


1 Quoted in extenso in British Diplomatic Instructions (1689-1789), id. III (Ed. J. F. 
Chance for the Royal Historical Society). 
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the time at war with France, and indeed were little likely to be allied together 
in any belligerent combination. 

On the other hand, in 1710 we find Boyle complaining (16 June) of the hard- 
ships inflicted on British traders by the Danes, who had gone to war with 
Sweden in 1709—“their ships brought up often without any colour or pretence, 
and the freedom of commerce interrupted to their extreme loss and damage,” 
and expressing the intention of Queen Anne “to send a strong convoy” to secure 
their safety. Here we have Britain formally committing herself to the doc- 
trine of convoy, which was so distasteful to her in later years. 

A prohibition of all trade with France had already been urged upon Den- 
mark in 1689 (Earl of Winchelsea and Nottingham (Sec. of State) to Robt. 
Molesworth (English envoy), August 13, in Record Office, Foreign Entry 
Book 2), as against “the common enemy.” Denmark was maintaining a 
qualified neutrality: not being under any obligation to enter into war with 
France, but placing at the King of England’s disposal 7,000 troops at a fair 
price (Treaty of Altona, June 20, 1689). And—“since the King of Denmark 
is willing to enter into so strict a friendship with His Majesty, you are to presse 
him to concurre in this particular as well as other princes will do against ‘the 
common enemy.’” The Earl adds—“And though ’tis probable you will hear 
complaints that severall Danish ships have been brought into our ports as 
trading to and from France, yet (for what is past before this modification) 
such order ? will be given touching such ships as I doubt not will be to the en- 
tire satisfaction of the King of Denmark.” The prohibition was again 
pressed for in the ensuing January (1689-90): “Since the trade of Denmark 
and Sweden is so inconsiderable with France, the advantage of that cannot be 
the motive to these two crowns to overthrow the measures we have taken 
for the common interest of Christendom, . . . after such assurances of friend- 
ship as the King has had from both those crowns, especially since they can’t 
but consider the miserable consequences that must attend all Europe, if France 
should be victorious in this war: and nothing can more effectually prevent his 
success than want of trade, which impoverishes him, and particularly the trade 
of the north, which supplys him with the material without which he cannot 
carry on the warr.... ” 

The logic of this is not impeccable. If the trade of the north was so insig- 
nificant, it is hardly apparent how the want of it could be so damaging to 
France. But the troubles and difficulties which arise from a “qualified” neu- 
trality are sufficiently evident from this correspondence. It seems difficult to 
believe that responsible publicists should be endeavoring to revive such an 
institution.® 
Tuomas Baty 


*In a note of Feb. 21, 1690-1, it was promised that the ships already detained ‘‘that 
cannot be detained but in pursuance to our convention for preventing trade with France 
shall be restored or a just and faire compensation paid for them.” 

* See Prof. Jessup’s editorial comment ‘‘The birth, death, and reincarnation of neutrality” 
in this Journa, Vol. 26 (1932), pp. 789-793. 
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THE PUGH CLAIM * 


In June, 1929, James Pugh, an Irish seaman, was arrested in a bar in the 
city of Colon, Republic of Panama, because of his belligerent attitude toward 
two policemen and his refusal to pay a bill. On the way to the police station 
a serious fight occurred, the circumstances of which were in dispute. Pugh 
died shortly thereafter. The Panamanian judicial investigation of the affair 
acquitted the two policemen of criminal responsibility for Pugh’s death, a 
result which apparently was not satisfactory to the British Government, for 
in July, 1930, a formal request was made upon the Government of Panama 
by the British Government for an indemnity of £1,000 on behalf of the children 
of the deceased, based upon the allegation that his death had been caused by 
unjustified acts of Panamanian policemen in beating him and dissatisfaction 
with the manner in which the police agents had been tried.? 

In May, 1931, the Panamanian Government refused to pay an indemnity, 
on the ground that the Panamanian policemen had been judicially acquitted 
of charges of responsibility for Pugh’s death, but suggested an arbitration of 
the dispute in case the pecuniary claim were insisted upon.? Consequently, 
on October 15, 1932, the two governments concluded a convention,’ which pro- 
vided for the arbitration of the claim before the Honorable James J. Lenihan, 
of Washington, D. C., at that time the United States District Judge for the 
Canal Zone, who was to decide ex aequo et bono (Article 3) the three follow- 
ing questions (Article 1): 


(a) Whether the Panamanian police agents Manuel de J. Tufion and 
J. Cardoze exceeded the powers reasonably held by an agent of the public 
order in the exercise of his duties, when on Sunday, June 30, 1929, they 
endeavored to conduct to police headquarters in the City of Colon James 
Pugh, an Irishman who, it has been alleged, was in an intoxicated condi- 
tion, and as a result of having exceeded such powers the death of said 
James Pugh occurred. 

(b) Whether, in the event that said police agents exceeded such pow- 
ers and that the death of James Pugh was due to the same, it is certain 
that the acts of agents Manuel de J. Tufion and José Cardoze were mali- 
cious, voluntary and, consequently, culpable, and the Panamanian Gov- 
ernment should therefore be considered obliged to pay to the British 
Government an indemnity for such death. 

(c) If the Panamanian Government must pay an indemnity to the 
British Government, what shall be the amount of such indemnity? 


The British Government was represented by Cyril Marriott, Esq., and the 
Government of Panama by Dr. Gregorio Miro (who exercised similar functions 
in the early stages of the recent pecuniary claims arbitration between the 


* The recent arbitration under the convention of October 15, 1932, between His Majesty’s 
Government in the United Kingdom of Great Britain and Northern Ireland in the name of 
and representing His Majesty’s Government in the Irish Free State, and the Government 
of the Republic of Panama. 

1 Memoria de Relaciénes Exteriores of Panama, 1930, p. xxxviii, and Anezos, pp. 196-200. 

2 Memoria, 1932, pp. 1x-Ixiii. ’ Panamanian Gaceta Oficial of December 30, 1932. 
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United States and Panama). Under the terms of the convention, the evidence 
was limited to that contained in the Panamanian judicial record, although one 
of the elements of complaint was that important testimony had not been taken 
in the judicial proceedings. Such additional and allegedly important testi- 
mony was not, therefore, before the arbitrator. Each of the Agents filed two 
ably prepared written arguments.‘ 

In support of the claim, it was contended: (a) that the evidence showed that 
after arrest, a policeman started marching Pugh to the police station, holding 
him by the belt and that when Pugh protested, the policeman struck Pugh, and 
when the latter sought to defend himself, he was clubbed into unconsciousness 
by two policemen, and that Pugh died shortly thereafter; and that such action 
by the police agents was “malicious, voluntary and, in consequence, culpable”; 
(b) that the judicial investigation was inadequate, at least one important wit- 
ness having been overlooked, the actual trial being held in the absence of the 
prosecuting officer (“‘fiscal’”’) , and the defense consisting of an impassioned plea 
against foreign interference in Panama; (c) that under international law, a 
state is responsible for the illegal acts of its police agents causing injuries to 
aliens; © (d) that an indemnity of £1,000 was a very conservative amount to 
claim; and (e) that, in reply to Panamanian defenses, it was clear that Panama 
assumed the responsibilities as well as privileges under international law upon 
her entrance into the family of nations, and the standard of conduct under 
international law regarding the treatment of aliens cannot be varied by the 
standard of treatment accorded by a government to its own nationals. 

The Agent for Panama contended: (a) that the police agents used no more 
force than the situation required in exercising their authority over Pugh, who 
was said to be intoxicated, and violently attacked the police agents for trying 
to take him to the police station; and furthermore, that Pugh’s death resulted 
from a blow he received when he tripped upon a “curb” and in falling struck 
his head against either the pavement or an automobile; (b) that the conven- 
tion did not authorize the arbitrator to investigate the procedure of the Pana- 
manian judicial investigation, although such procedure was defended as being 
entirely regular; (c) that “the state is not responsible under international law 
for the acts of a minor official like a policeman, but that the state’s interna- 
tional responsibility can only be engaged by authorities of higher character” ; ® 


‘ The original record was made available by the Arbitrator for examination by the under- 
signed. 
5 In support of this principle, the following citations were given: 
(1) Hall, International Law (8th ed.), pp. 268-269. 
(2) Ralston, Law and Procedure of International Tribunals, paragraphs 261, 466, 
582, 595, 597. 
(3) Oppenheim, International Law (2nd ed.), Vol. I, p. 218. 
(4) Borchard, Diplomatic Protection of Citizens Abroad, p. 190. 
* In support of this contention, he cited: 
(1) Borchard, op. cit., p. 188. 
(2) VI Moore’s Digest of International Law, pp. 742, 743, 758. 
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and (d) that, in considering the case “ex aequo et bono,” reference might be 
made to the fact that “many of the Latin American countries are still in the 
early stage of their development and it does not seem fair therefore to impose 
upon them the standard and line of conduct required of more ancient and 
civilized countries . . .” in favor of aliens when nationals are not entitled to 
similar treatment; and that because of the Panama Canal, innumerable sea- 
men are constantly in the terminal cities and the police must preserve order. 

The Arbitrator rendered his decision on the claim on July 6, 1933, holding, 
on the evidence before him, that Pugh, after arrest, was the aggressor in the 
fight that followed, that the police agents were legally justified under the cir- 
cumstances in the use of force to accomplish their duty in taking their prisoner 
to the police station, and that they were not legally responsible for Pugh’s 
resulting death. The claim was consequently disallowed. 

Having reached those conclusions on the evidence as to the facts, there was 
no occasion for the Arbitrator to consider the several interesting questions of 
international law presented to him in the briefs of the representatives of the 
two governments, as summarized above. The Arbitrator’s extensive opinion 
contains an interesting and lucid discussion of the extent to which in his 
opinion, a police agent may lawfully use weapons upon a person in the course 
of making an arrest. 

E. Lurz 


THE AUSTRALIAN AND NEW ZEALAND SOCIETY 
OF INTERNATIONAL LAW 

In 1932, representatives of the legal practitioners, the judges, the law schools 
and the legal and diplomatic departments of the governments, founded the 
Australian and New Zealand Society of International Law, with the object of 
fostering in Australia the study of public and private international law, par- 
ticularly the study of those topics which affect, or are likely to affect, Aus- 
tralia or New Zealand. The First Annual Conference was held at the Sydney 
University Law School from Thursday, August 17, until Saturday, August 19, 
1933. 

The patrons of the Society are His Excellency, Sir Isaac A. Isaacs, His Ex- 
cellency Lord Bledisloe, Rt. Hon. Sir Frank Gavan Duffy, Chief Justice of the 
High Court of the Commonwealth of Australia and Rt. Hon. Sir Michael 
Myers, Chief Justice of the Supreme Court of New Zealand. The President 
is Professor A. H. Charteris, Challis Professor of International Law in the 
University of Sydney. Dr. T.P. Fry, of the Queensland Bar, an alumnus of 
the Harvard Law School, is the Honorary Secretary. Amongst the officers 
and councillors of the Society are: Rt. Hon. J. G. Latham, the Attorney Gen- 
eral of the Commonwealth of Australia; two of the Justices of the High Court 
of the Commonwealth in the persons of Hon. Mr. Justice Dixon and Hon. Mr. 


(3) Ralston, op. cit., p. 330. 
(4) F. S. Dunn, The Protection of Nationals, p. 125. 
(5) Harvard Research, Draft Convention on State Responsibility, pp. 164 and 165. 
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Justice Evatt; Hon. Sir John Harvey, Chief Justice of the New South Wales 
Supreme Court; Hon. Sir John Peden, President of the New South Wales Leg- 
islative Council and Dean of the Sydney University Law School; Sir Daniel 
Levy, Speaker of the New South Wales Legislative Assembly; Hon. R. G. 
Menzies, Attorney General of Victoria; Hon. Mr. Justice Henchman and Hon. 
Mr. Justice Dwyer, Justices of the Supreme Courts of Queensland and Western 
Australia, respectively; Mr. V. LeGay Brereton, Judge Advocate General of 
the Commonwealth Military Forces; the Commonwealth Solicitor General, 
Mr. S. G. Knowles, and his predecessor, Sir Robert Garran; the Dean of the 
Melbourne University Law School, Professor K. Bailey, and his predecessor, 
Sir Harrison Moore; Sir Elliot Lewis, a member of the Constitutional Conven- 
tion which drew up the Australian Commonwealth Constitution; the Dean of 
the New Zealand Law School, Professor J. Adamson; the Chancellor of the 
University of Tasmania, Mr. W. J. T. Stops; a former Attorney General of 
the Commonwealth, Sir Littleton Groom; and a number of other prominent 
lawyers and law teachers. 

The papers contributed to the First Annual Conference were grouped under 
four topics: (1) Australasia’s International Relations; (2) War; (3) Aus- 
tralasia and the Machinery of the League of Nations; and (4) The Extent of 
Australasia’s Territories. Certain problems arising out of the mandate sys- 
tem were discussed in papers by Hon. Mr. Justice Evatt and Dean Adamson. 
The validity of claims to Antarctica, a live subject at present, was the subject 
of a paper by Major Keith Officer, who has been closely in touch with the re- 
cent international controversies. Certain responsibilities thrust on Australia 
by her increase in status and stature were the subjects of papers by Sir Harri- 
son Moore, Professor Charteris, Dean Bailey and Mr. Castieau, who dealt, 
respectively, with intra-imperial diplomatic machinery, consuls, international 
labor conventions, and extradition. In view of the international centenary 
air race to Melbourne in October, 1933, Dr. Fry’s paper on the law of air navi- 
gation was of current interest. Important points in connection with prisoners 
of war and internment camps were discussed by Mr. Brereton and Hon. Mr. 
Justice Harvey. Other papers, ranging from one on “The International Arbi- 
trations of Pope Innocent III” to one on “The Soviet State in International 
Law,” were read by Sir Robert Garran, Professor Cumbrae Stewart, Dr. Pat- 
kin, Messrs. Hickey and Norris. 

Membership of the Australian and New Zealand Society of International 
Law is open to members of the American Society of International Law. 
Applications for membership should be sent to the Honorary Secretary, 
A. N. Z. 8. I. L., 30 Adelaide Street, Brisbane, Australia. The annual sub- 
scription is twenty-one shillings in Australian currency. The anual volume 
of Transactions and a series of periodical Bulletins containing material of 
current interest concerning international documents and Australasian and 
foreign decisions on topics of public and private international law, are in-- 
cluded in the privileges of membership. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop Aucust 16—-NoveMBER 15, 1933 


(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de I’Institut Intermédiaire International; B. J. N., 
Bulletin of International News; C.S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times) ; Europe, L’Europe Nou- 
velle; Ex. Agr. Ser., U. 8. Executive Agreement Series; Geneva, A Monthly Review of 
International Affairs; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., Inter- 
national Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; 
L. N. O. J., League of Nations Official Journal; L. N. T. S., League of Nations Treaty 
Series; P. A. U., Pan American Union Bulletin; Press releases, U. S. State Department; 
R. A. I., Revue aéronautique international; 7’. J. B., Treaty Information Bulletin, U. 8S. 
State Department. 


May, 1933 

25-29 Private Azria, Law. Third International Conference held at Rome, adopted con- 
ventions relating to (1) precautionary attachment of aircraft; (2) liability for 
damages caused by aircraft to third parties on the surface. Texts: 7. J. B., Aug. 
1933. 


June, 1933 

26 to October 9 Eastern Rattway. Conference for sale of railroad opened in 
Tokyo on June 26 with Japan acting as intermediary. On July 3, Soviet delega- 
tion submitted memorandum of proposed terms of settlement. On Sept.22,theSo- 
viet Union sent protest to Japan insisting on full rights in Chinese Eastern Railway 
management, following arrests of Soviet employees. Times (London), Sept. 23, 
1933, p.9. B.J. N., Sept. 28, 1933, p. 26. No satisfactory reply having been re- 
ceived to that or later protests, the Soviet Government made public on Oct. 9 the 
secret documents in its possession, consisting of four dispatches sent by Japanese 
Ambassador in Manchukuo to Foreign Office in Tokyo, reporting on detailed steps 
in direction of seizure of railway. Soviet Union R., Nov. 1933, p. 241. Statement 
of Manchukuo delegation of Aug. 4, 1933. Text: Contemp. Japan, Sept—Dec. 
1933, p. 562. 


August, 1933 
4 to October 11 Cusan Revotution. On Aug. 4, a general strike began throughout the 
island. On Aug. 12, President Machado resigned and Carlos Manuel de Cespedes 
became President, to be succeeded on Sept. 5 by Dr. Ramon Grau San Martin. 
Cur. Hist., Oct—Dec., 1933. 


8 Greece—Unrrep Srates. Parcel post agreement and regulations signed at Wash- 
ington Aug. 1, 1933, and at Athens July 14, 1933, ratified by President Roosevelt. 
T.1.B., Aug. 1933, p. 15. 


14-28 Institute or Paciric Revations. Fifth biennial conference held in Banff, Alberta, 
Canada. Pacific affairs, Oct. 1933, Conference supp. 
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24 CenrraL AMERICAN Peace Pacts or 1923. Congress of Salvador declared Central 
American treaties null and void on grounds that the treaties were not registered 
with the Secretariat of the League of Nations under Art. XVIII. N. Y. Times, 
Aug. 25, 1933, p. 6. 


25 to November 4 Greece--Unirep Srates. A second formal application for arrest and 
extradition of Samuel Insull was made to Greece by the United States on Aug. 25. 
N. Y. Times, Aug. 26, 1933, p. 1. On Oct. 27, extradition hearings in Athens 
closed, and on Oct. 31, Greek Supreme Court rejected the application for ex- 
tradition. N.Y. Times, Nov. 1, 1933, p. 1. On Nov. 4, the extradition treaty, 
in effect since Nov. 1, 1932, was denounced by United States in note on Insull 
extradition case. N.Y. Times, Nov. 5, 1933, p.1. Text: Press releases, Nov. 11, 
1933, p. 257. 


25 Wueat ConrerENce. An international wheat pact was signed at London by 21 
nations after four months of negotiations, aimed to reduce wheat supply and 
stabilize prices. Text of agreement: N. Y. Times, Aug. 26, 1933, pp. 1-2. Times 
(London), Aug. 26, 1933, p.8. L. N. M.S., Aug. 1933, p. 178. Text of final act 
and minutes of final meeting: G. B. Treaty Series, No. 38 (1933), Cmd. 4449. 


26 Brazit—Portuaat. Signed commercial treaty at Rio de Janeiro. B.J.N., Aug. 31, 
1933, p. 13. 


September, 1933 
2 Irary—Ruvussia. Signed treaty of friendship, non-aggression and neutrality, to last 
five years. Summary: N. Y. Times, Sept. 3, 1933, p.5. 7. J. B., Oct. 1933, p. 3. 
Text: Soviet Union R., Oct. 1933, p. 217. 


8  Greece—Rvssia. Signed temporary trade agreement at Athens regulating cur- 
rency remittances by Greece to Soviet Union. C.S. Monitor, Sept. 11, 1933, p. 1. 
Soviet Union R., Oct. 1933, p. 218. 


8 to November 10 Mexico—Unirep States. Exchanged notes on Sept. 8 regarding con- 
vention signed Feb. 1, 1933, for flood control and rectification of Rio Grande 
channel. 7./. B., Sept. 1933, p.6. On Nov. 10, exchanged ratifications of above 
convention. Press releases, Nov. 11, 1933, p. 269. Text: Cong. Rec., April 5, 
1933, p. 2357. 


8/9 Swepen—Unrrep States. Three reciprocal agreements to promote commercial air 
service arranged by exchange of notes, to become effective Oct. 9: (1) operation 
of civil aircraft; (2) issuance of licenses to pilot civil aircraft; (3) acceptance 
of certificates of worthiness for aircraft. Text: Press releases, Sept. 16, 1933, 
p. 155. 


10 Germany—Vatican. Exchanged ratifications of concordat signed July 20, 1933. 
B. I. N., Sept. 14, 1933, p. 29. N. Y. Times, Sept. 12, 1933, p. 10. Text of con- 
cordat: Europe, Sept. 23, 1933, p. 918. 


11-21 Brrrish CoMMONWEALTH RELATIONS CoNFERENCE. Held ten-day session at To- 
ronto, attended by 41 delegates. Times (London), Sept. 12-22, 1933. Int. Affairs, 
Nov.—Dec. 1933, p. 763. See editorial comment in this JourNAL, supra, p. 122. 


14 Greece—Turkey. Signed ten-year pact of non-aggression at Ankara. N. Y. 
Times, Sept. 15, 1933, p.9. Cur. Hist., Nov. 1933, p. 238. 7. J. B., Oct. 1933, p. 6. 
Text: Europe, Oct. 14, 1933, p. 996. 


18 Danzic—Po.anp. Exchanged ratifications of agreement signed Aug. 5, 1933, reg- 
ulating position of Polish nationals in Danzig and the use of Poland by Danzig. 
B.1. N., Sept. 28, 1933, p. 24. 
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19 to October 25 Leticia Dispute Between CoLomBIA AND Perv. Call for conference 
to settle dispute was issued on Sept. 19. Peruvian delegation consists of Dr. 
Victor A. Belaundé, Dr. Victor M. Maurtua and Alberto Ulloa Sotomayor. 
Colombian delegation: Dr. Roberto Urdaneta Arbelaez, Dr. Luis Cano and Guil- 
lermo Valencia. Cur. His., Nov. 1933, p. 215. Conference opened on Oct. 25, 
with Foreign Minister Mello Franco of Brazil presiding. N. Y. Times, Oct. 26, 
1933, p.5. Times (London), Oct. 27, 1933, p. 11. 


22  Burcarta—TurKey. Renewed for five years treaty of friendship which expires 
March, 1934. N.Y. Times, Sept. 23, 1933, p.9. B.J. N., Sept. 28, 1933, p. 14. 


22 to October 14 Leacur or Nations Counciu. 76th Session held in Geneva for the con- 
sideration of Assyrian question, opium, and intellectual codperation and other 
questions. On Oct. 12, the Council decided to invite the United States to aid 
in a governing body composed of 15 states for relief of German refugees. N. Y. 
Times, Sept. 23—Oct. 15, 1933. Times (London), Oct. 16, 1933, p. 11. B. J. N., 
Sept. 28—Oct. 26, 1933. 


25 ARGENTINA AND THE League. Argentina returned to League of Nations member- 
ship at 14th ordinary session of Assembly, after absence from the Assembly since 
its first session in 1920. L. N. M.S., Sept. 1933, p. 190. Times (London), Sept. 
27, 1933, p. 9. N. Y. Times, Sept. 26, 1933, p. 14. See editorial, supra, p. 125. 


25 to October 11 Lxeacur or Nations ASSEMBLY. 14th Ordinary session held in Geneva, 
Argentina returned to membership. Denmark, Argentina, Australia, and Portu- 
gal were elected non-permanent members of Council for three years. Adopted 
resolutions on simplification of procedure, nationality of women, penal and 
penitentiary questions, assistance for refugees coming from Germany, traffic in 
opium, traffic in women and children, mandates, slavery, minorities, etc. L. N. 
M.S., Sept. 1933. Texts: L.N.O.J. Special supplement, No. 114, Oct. 1933. 


25-27 Litre Entente. Permanent Council held meeting at Sinaia, Rumania, and de- 
cided to advocate a four-year disarmament convention providing international 
supervision of armaments. C.S. Monitor, Sept. 28, 1933, p. 2. 


26 ArcenTrIna—ItaLy. Signed customs convention in Rome completing that of June 
1, 1894. Times (London), Sept. 28, 1933, p.10. B.J. N., Sept. 28, 1933, p. 21. 


26 to October 20 Germany—Ruvussis. In connection with arrest at Leipzig of two repre- 
sentatives of Soviet Russian press, Soviet Embassy in Berlin notified German 
Government of Soviet Government’s decision to expel all German correspond- 
ents from Russia and to withdraw Soviet correspondents from Germany. Times 
(London), Sept. 27, 1933, p.10. B.J.N., Sept. 28, 1933, p.26. Exchange of notes: 
Times (London), Sept. 28-29, 1933, p.9. B.J. N., Oct. 12, 1933, p. 15. On Oct. 
20, an agreement was reached on press question. C.S. Monitor, Oct. 31, 1933, 
p.2. N.Y. Times, Oct. 31, 1933, p. 6. 


29. Fintanp—Great Britain. Signed trade agreement at Helsingfors to remain in 
force for three years. Times (London), Sept. 30, 1933, p. 10. Text: Cmd. 4425. 


30 to November 4 Cuxaco Dispute Between Borivia aNp Paraauay. On Sept. 30, ABC- 
Peru group declined invitation of League of Nations to serve as mediators. 
Times (London), Oct. 2, 1933, p. 13. On Oct. 14, Presidents of Brazil and Ar- 
gentina sent joint appeal to Bolivia and Paraguay to find formula of settlement. 
Times (London), Oct. 16, 1933, p. 11. Cur. Hist., Nov—Dec. 1933. On Nov. 4, 
the Chaco commission of the League of Nations arrived in Montevideo to begin 
the fifth distinct peace move since the outbreak of hostilities in June, 1932. C.S. 
Monitor, Nov. 4, 1933, p. 2. 
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October, 1933 
1 PaLestINE—Unirep Srates. Reciprocal copyright relations were established be- 
tween United States and Palestine (excluding Trans-Jordan). Press releases, 


Oct. 7, 1933, p. 199. 


3 Rio Granve VALLEY FLoop Controu. Following investigation of flood situation in 
lower Rio Grande Valley, by the International Boundary Commission, the Ameri- 
can and Mexican boundary commissioners signed joint report on Sept. 3, 1932, 
recommending construction of flood control works. On Oct. 3, State Department 
sent letter of instruction to American Commissioner Lawson to begin work on 
project, which may be completed in 15 months at a cost of $1,500,000. Press re- 
leases, Oct. 7, 1933, p. 201. 


4-10 INTERPARLIAMENTARY CONFERENCE. 29th Conference held in Madrid. Resolutions 
and recommendations: Jnterparl. bulletin, Sept—Oct. 1933. 


5 to November 7 Great Brirain—Unirep States. Debt conversations, begun in Wash- 
ington on Oct. 5, ended on Nov. 7, with statement by President Roosevelt that 
discussions had been adjourned until certain factors in the world situation become 
more clarified. Press releases, Nov. 11, 1933, p. 258. 


5 #Swepen—Unirtep Srates. Agreement reached in settlement of claim presented by 
the United States on behalf of Dexter & Carpenter, Inc., an American corpora- 
tion, providing for payment by Sweden of $150,000. Press releases, Oct. 7, 1933, 
p. 199. See editorial comment in this JourNAL, supra, p. 119. 


9 to November 15 DisaRMAMENT CoNFERENCE. A meeting of the bureau of Steering 
Committee of the conference was held in Geneva on Oct. 9. At its meeting on 
Oct. 14, Sir John Simon gave an account of Paris and Geneva inter-delegation 
discussions and conclusions reached regarding changes in British draft convention. 
Baron von Neurath’s telegram, announcing Germany’s withdrawal from the Con- 
ference because of refusal of equality of rights, was received, and on Oct. 16, Mr. 
Henderson telegraphed a reply approved by General Commission on that date. 
Texts: G. B. Misc. Ser., No. 5 (1933). Cur. Hist., Nov. 1933, p. 201. Text of 
Chancellor Hitler’s address to Germany on Oct. 14. C.S. Monitor, Oct. 16, 1933, 
p. 3. Proclamations of German Government and Hitler’s speech: Vélkerbund, 
Oct. 20, 1933. On Oct. 16, the General Commission decided to adjourn until Oct. 
26, when it adopted the Bureau’s recommendation of Oct. 25 “to continue the con- 
ference’s work in the future through the bureau and to resume its sessions not 
later than Dec. 4.” Times (London), Oct. 26, 1933, p. 14. N.Y. Times, Oct. 27, 
1933, p. 12. Press releases, Oct. 28, 1933, p. 246. On Nov. 9, the bureau decided 
to limit its work to technical questions until the meeting of the General Commis- 
sion scheduled for Dec. 4, and a subcommittee was appointed to examine out- 
standing questions arising out of the draft convention. On Nov. 15, Mr. Hender- 
son sent message to all members of the conference, including Germany, asking 
their return to Geneva. WN. Y. Times, Nov. 14-16, 1933. Times (London), Nov. 
10, 11, 14, 15, 1933. B.J. N., Nov. 23, 1933, p. 36. 


10  ArceNTINA—Brazit. Signed South American anti-war pact and ten other treaties 
at Rio de Janeiro: (1) Commerce and navigation and protocol; (2) Aérial navi- 
gation; (3) Anti-smuggling; (4) Extradition; (5) Revision of history and geog- 
raphy textbooks; (6) Intellectual exchange; (7) Artistic exchange; (8) Exchange 
of publications; (9) Tourist traffic; (10) Expositions. Times (London), Oct. 12, 
1933, p. 11. N.Y. Times, Oct. 11, 1933, p. 14. 


10 American Anti-War Treaty. Representatives of Argentina, Brazil, Chile, 
Mexico, Paraguay and Uruguay signed anti-war treaty sponsored by Minister 
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Saavedra Lamas of Argentina, and pacts of commerce, navigation and extradition 
and seven other treaties. N.Y. Times, Oct. 11, 1933, p.14. Text of anti-war pact: 
T.I.B., Oct. 1933, p. 17. 


11/12 Pumirpine Istanps INDEPENDENCE. Hawes-Cutting Independence Act rejected by 
Philippine Legislature. For. Pol. Bul., Oct. 27, 1933. N.Y. Times, Oct. 13, 1933, 
p. 14. 


12 Signed trade agreement to replace agreement of 1923. B. J. N., 
Oct. 26, 1933, p. 9. 


13 Fintanp—Great Britain. Signed convention regarding suppression of illicit im- 
portation of alcoholic liquors into Finland. Text: G. B. Treaty Series, No. 36 
(1933). 


14 Great Britain—PortucaL. Exchanged notes on flag discrimination in Portuguese 
ports. Times (London), Oct. 19, 1933, p.11. Text: G. B. Treaty Series, No. 37 
(1933). 


16 Norway—Unirtep States. Three reciprocal aviation arrangements made by ex- 
changes of notes to be effective Nov. 15: (1) operation of civil aircraft of one 
country in the other country; (2) issuance of pilot licenses; (3) acceptance of 
certificates of air worthiness of aircraft. Press releases, Oct. 21, 1933, p. 225. 
T.1I.B., Oct. 1933, p.9. Text: Exec. Agr. Ser., No. 50-52. 


17. Panama—Unirep States. Plans for curtailment of practices by United States 
Government which have interfered with native business in Panama, announced 
in joint statement of President Roosevelt and President Arias of Panama. N.Y. 
Times, Oct. 18, 1933, p. 22. Cur. Hist., Nov. 1933, p. 346. 


17 RumaniaA—Torkey. Signed treaty of friendship and nonaggression in Bucarest. 
B. I. N., Oct. 26, 1933. 


19-24 GeRMANY AND THE Leacug. On Oct. 19, Germany officially notified League of Na- 
tions of withdrawal from the League. Secretary Avenol’s reply was dated Oct. 
21. Texts: 7. J. B., Oct. 1933, p.4. Times (London), Oct. 23, 1933, p. 14. On 
Oct. 24, Germany resigned from the International Labor Office and three days 
later from participation in the Permanent Court of International Justice. Cur. 
Hist., Dec. 1933, p. 327. 


20 to November 16 Russta—Unirtep States. Exchange of notes of Oct. 10 and 17 on 
recognition made public on Oct. 20. Text: Press releases, Oct. 21, 1933, p. 226. 
Soviet Union R., Nov. 1933, p. 227. Text of joint communiqués by Secretary 
Hull and Mr. Litvinoff, Nov. 8-10, and exchange of communications on Nov. 16, 
announcing resumption of diplomatic relations: Press notice, Nov. 18, 1933. 
Eastern European Series of Dept. of State, No.1. N.Y. Times, Nov. 18, 1933, 
p.1. See Supplement to this Journat, pp. 1-11. 


24 FINLAND—GERMANY. Germany denounced trade treaty with Finland and re- 
quested Finnish Government to enter into negotiations for new treaty. N. Y. 
Times, Oct. 25, 1933, p. 3. 


25 Leaaue or Nations Rerucees Commission. United States accepted League of 
Nations invitation to sit on high commission directing aid to refugees from Ger- 
many. Text of notes: Press releases, Oct. 28, 1933, p. 244. James G. McDonald, 
of Foreign Policy Association, appointed League of Nations high commissioner 
for German refugees. N.Y. Times, Oct. 27, 1933, p. 1. 


26 INTERNATIONAL Laspor Orrice. Received official information of withdrawal of Ger- 
man Government from the I. L.O. B.J. N., Nov. 9, 1933, p. 24. 
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27 PERMANENT Court or INTERNATIONAL Justice. Germany notified court that “in 
conformity with Germany’s withdrawal from League of Nations, it would cease 
to appear as plaintiff before the court.” N.Y. Times, Oct. 28, 1933, p. 6. 


November, 1933 
1 Eaypt—Unitep States. Reciprocal agreement relating to non-immigrant visa fees 
came into force. 7’. J. B., Oct. 1933, p. 16. 


1 State DeparTMENT. Issued departmental Order No. 560 relative to establishment 
of a Division of Research and Publication. Text: Press releases, Nov. 11, 1933, 
p. 260. 


4 Greece—Unitep States. Extradition treaty, in effect since Nov. 1, 1932, denounced 
by United States in note on Insull extradition case. N. Y. Times, Nov. 5, 1933, 
p.1. Press releases, Nov. 11, 1933, p. 257. 


6-11 BatKaNn ConrereNce. Fourth Balkan Conference, held in Salonika, adopted two 
resolutions: (1) that Foreign Ministers of the six Balkan states should meet in 
conference at least once a year; (2) that the six states should conclude a pact on 
basis of draft project adopted at third conference. Near East, Nov. 23, 1933, 
p. 961. Central European Observer, Nov. 24, 1933, p. 425. Les Balkans, Sept— 
Oct. 1933. 


7 AraBiA—Unitep States. American ambassador to Great Britain signed provisional 
agreement with the Minister of the Kingdom of Saudi Arabia at London provid- 
ing most-favored-nation treatment in certain matters. Press releases, Nov. 25, 
1933. 


7  Arcentrina—Great Britain. Exchanged ratifications in London of trade agree- 
ment of May 1, 1933. Times (London), Nov. 8, 1933, p. 13. 


9 Sours Arrica—Unitep States. Two aviation arrangements made by exchange of 
notes on March 17, 1933, announced by Department of State: (1) navigation of 
civil aircraft in territory of either country; (2) issuance of licenses to nationals of 
either country to pilot civil aircraft. Press releases, Nov. 11, 1933, p. 260. 


15 + Braziz. Second Constituent Assembly convened in Rio on the 44th anniversary of 
the founding of the republic for the purpose of adopting a new constitution and 
electing a constitutional president. C.S. Monitor, Nov. 16, 1933, p.3. B.I.N., 
Nov. 23, 1933, p. 16. 


15 GrerMANY—Po.aNnb. Polish Ambassador to Germany, Chancellor Hitler, and the 
German Foreign Minister agreed to begin negotiations for settlement of issues 
between them, and to abandon “any resort to force in their relationships.” C. S. 
Monitor, Nov. 16, 1933, p.1. N.Y. Times, Nov. 17, 1933, p. 11. 


15 LiseriA. Plan of assistance adopted by League Council Commission on Liberia, 
and documents relative thereto made public. Texts of L. N. Doc. C. 595. M. 
277. 1933. VII; C.596. 1933. VII; C. Liberia 41: Press notice, Nov. 15, 1933. 


INTERNATIONAL CONVENTIONS 


AironauticaL Laws on Damaces. Rome, May 29, 1933. 
Signatures and text: Clunet, 1933, v. 60: 1121. 


Acoression Dertnition Pacr. London, July 3, 1933. 
Ratifications: 
Afghanistan, Poland, Russia. 7’. J. B., Oct. 1933, p. 3. 
Persia and Rumania. Soviet Union R., Nov. 1933, p. 243. 


146 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Arrcrart ATTACHMENT. Rome, May 29, 1933. 
Text: T. J. B., Aug. 1933, p. 22. Jour. of Air Law, Oct. 1933, p. 564. 


Arcrart LiaBILity To THIRD PARTIES ON THE SuRFACE. Rome, May 29, 1933. 
Text: 7./.B., Aug. 1933, p. 27. 


Arr TraFFic. Warsaw, Oct. 12, 1929. 
Ratification deposited: Netherlands. July 1, 1933. 7. J. B., Sept. 1933, p. 10. 


Aurens Stratus. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16,1933. 7. J. B., Sept. 1933, p. 7. 


AsyLumM ConvENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16,1933. T7.J.B., Sept., 1933, p. 7. 


Cuecks. Conflict of Laws on Checks and Protocol. Geneva, Mar. 19, 1931. 
Ratifications: 
Japan. Aug. 25, 1933. 
Italy. Aug. 31,1933. L.N.O.J., Oct. 1933. 
Germany. 7.1. B., Oct. 1933, p. 13. 


Cuecxs. Convention and Protocol. Geneva, Mar. 19, 1931. 
Ratifications deposited: 
Italy. Aug. 31, 1933. 
Japan. Aug. 25, 1933. 
Germany. Oct. 3, 1933. T7.J. B., Sept—Oct. 1933, p. 13. 


Cuecxs. Stamp Laws. Geneva, Mar. 19, 1931. 
Ratifications: 
Japan. Aug. 25, 1933. 
Italy. Aug. 31, 1933. L. N.O. J., Oct. 1933. 
Germany. Oct. 3, 1933. T.J. B., Oct. 1933, p. 13. 


CHEMICAL WarFARE. Geneva, June 17, 1925. 
Ratification: Lithuania. June 15, 1933. L. N.O. J., Aug. 1933, p. 989. 7.1. B., Aug 
1933, p. 6. 


Crvim. War. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16,1933. T.J.B., Sept. 1933, p. 4. 


ConsuLar Acents. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16,1933. 7.1. B., Sept. 1933, p. 17. 


CopryricHt. Rome, June 2, 1928. 
Adhesions: 
Denmark. July 24,1933. Droit d'auteur, Sept. 1933, p. 97. 
France. July 24, 1933. Droit d’auteur, Aug. 1933, p. 96. 
Germany. Sept. 13,1933. Droit d’auteur, Oct. 1933, p. 109. 


CouNTERFEITING CURRENCY AND Protocot. Geneva, April 20, 1929. 
Ratification deposited: Germany. Oct. 3, 1933. T.J. B., Oct. 1933, p. 13. 


Drevomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16,1933. 7. J. B., Sept. 1933, p. 17. 


Freepom or Transit. Barcelona, April 20, 1921. 
Accession: Turkey. June 27,1933. L.N.O.J., Aug. 1933, p. 988. 


InpusTRiAL Property. Paris, Mar. 20, 1883. Revision, The Hague, Nov. 6, 1925. 
Adhesion: Palestine. Sept. 12, 1933. 7. J. B., Sept. 1933, p. 14. 
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MercHANpDIseE Marks. Madrid, April 14, 1891. 
Adhesion: Palestine. Sept. 12,1933. 7.J. B., Sept. 1933, p. 14. 


MINIMUM WaAGE-FIXING MACHINERY. Geneva, June 16, 1928. 
Ratification: Norway. July 7, 1933. L.N.O.J., Aug. 1933, p. 995. B., Aug. 1933, 
p. 13. 


Moror VeHictes TaxaTIon. Geneva, March 30, 1931. 
Ratification: Spain. June 3, 1933. L.N.O.J., Aug. 1933, p. 990. 


Narcotics. Geneva, July 13, 1931. 
Accession: Honduras. July 1, 1933. 
Ratifications: 
Dominican Republic. April 8, 1933. 
San Marino. June 12,1933. L.N.O.J., Aug. 1933, p. 991. 


Nationauity. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, April 12, 1930. 
Ratification: Sweden. July 6, 1933. L.N.O.J., Aug. 1933, p.990. 7.J. B., Aug. 1933, 
p. 4. 


NaTIONALITY ConvENTION. The Hague, April 12, 1930. 
Ratification: Sweden. July 6, 1933. L.N.O.J., Aug. 1933, p.990. 7.J. B., Aug. 1933, 
p. 4. 


NavicaBLe Waterways. Convention and Protocol. Barcelona, April 20, 1921. 
Accession: Turkey. June 27, 1933. L.N.O.J., Aug. 1933, p. 988. 


Orrum ConvenTION. 2d, The Hague. Final Protocol. Jan. 23, 1912. 
Signature: Turkey. Sept. 15, 1933. 7. J. B., Oct. 1933, p. 7. 


Pan AMERICAN SANITARY Cope. Havana, Nov. 14, 1924. 
Ratification deposited: Colombia. July 27, 1933. 7. J. B., Sept. 1933, p. 8. 


Pan AMERICAN UNION. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguary. Sept. 16,1933. T7.J.B., Sept. 1933, p. 5. 


PERMANENT Court OF INTERNATIONAL Justice. Optional Clause. Geneva, Dec. 16, 1920. 
Ratification deposited: Germany. July 5, 1933. T.J. B., Aug. 1933, p. 1. 


PeRMANENT Court or INTERNATIONAL Justice. Protocol of Accession of United States. 
Sept. 14, 1929. 
Ratification deposited: Uruguay. Sept. 19, 1933. 7.J. B., Sept. 1933, p. 2. 


PERMANENT Court oF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Ratifications deposited: 
Venezuela. Aug. 4, 1933. 7. J. B., Aug. 1933, p.1. L. N.O.J., Oct. 1933. 
Uruguay. Sept. 19,1933. 7’. J. B., Sept. 1933, p. 2. 


PostaL UNION OF THE AMERICAS AND Spain. Madrid, Nov. 10, 1931. 
Ratification deposited: Venezuela. July 7, 1933. T.J. B., Aug. 1933, p. 14. 


Private INTERNATIONAL Law. Havana, Feb. 13, 1928. 
Ratification deposited: Chile. Sept. 6, 1933. 7. J. B., Sept. 1933, p. 4. 


RADIOTELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Ratifications: Colombia and France. 7. J. B., Aug—Sept. 1933. 


Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: Egypt. July 25, 1933. 7.1. B., Aug. 1933, p. 5. 
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Ricut To A Fac or States Havine No Seacoast. Barcelona, April 20, 1921. 
Accession: Turkey. June 27, 1933. L.N.O.J., Aug. 1933, p. 988. 


Roap Sienats. Geneva, March 30, 1931. 
Ratification: Spain. July 18,1933. L.N.O.J., Aug. 1933, p. 990. 


Sttver AGREEMENT. London, July 20, 1933. 
Text: J. B., Aug. 1933, p. 17. 


Stavery ConveNTION. Geneva, Sept. 25, 1926. 


Accession: Turkey. July 24, 1933. L.N.O.J., Aug. 1933, p. 989. T. 1. B., Aug. 1933, 
p. 9. 


SoutH AMERICAN ANTI-War Treaty. Rio de Janeiro, Oct. 10, 1933. 
Signed by Argentina, Brazil, Chile, Mexico, Paraguay and Uruguay. Text: 7. J. B., 
Oct. 1933, pp. 5 and 17. 


TarirF Truce. London, May 12, 1933. 
Denunciation: Great Britain. Nov. 9, 1933. B. J. N., Nov. 23, 1933, p. 35. N. Y. 
Times, Nov. 12, 1933, p. 4. 


Trave Restrictions CoNVENTION AND Prorocot. Geneva, Nov. 8, 1927. Supplementary 
Agreement. Geneva, July 11, 1928. 
Denunciations: 
Denmark. June 30, 1933. 
Norway. L.N.O.J., Aug. 1933, p. 989. 
Netherlands. Sept. 15, 1933. B. J. N., Sept. 28, 1933, p. 23. 


Triprycus. Geneva, March 28, 1931. 
Signature: Czechoslovakia. June 28, 1933. L. N. O. J., Aug. 1933, p. 990. 


Unrversau Postat Union. London, June 28, 1929. 
Ratification: Venezuela. July 16, 1933. T. J. B., Aug. 1933, p. 14. 


WEIGHT or PacKaGEs ON VESSELS. Geneva, June 21, 1929. 
Ratifications: 
Germany. July 5, 1933. 
Italy. July 18,1933. L.N.O.J., Aug. 1933, p. 995. T7.J. B., Aug. 1933, p. 13. 


Wuatina. Geneva, Sept. 24, 1931. 
Ratifications deposited: 
Spain. Aug. 2, 1933. L.N.O.J., Oct. 1933. T. J]. B., Sept. 1933, p. 14. 
Poland. B., Oct. 1933, p. 14. 


Wueat AGREEMENT. London, Aug. 25, 1933. 
Signatures and text: T.I. B., Sept. 1933, p. 18. 
Adhesion: Argentina. Aug. 30, 1933. N.Y. Times, Aug. 31, 1933, p. 25. 


Waite Stave Trape. Geneva, Sept. 30, 1921. 
Ratifications: 
Denmark. Jan. 1, 1933. 7. J. B., Aug. 1933, p. 9. 
Brazil. Aug. 18,1933. L.N.O.J., Oct. 1933. T.J. B., Sept. 1933, p. 9. 


M. Atice 


SUPREME COURT OF THE UNITED STATES 


JOHN Factor, Petitioner, v. H.C. W. LAUBENHEIMER, United States Marshal, 
and Goprrey Hacearp, His Britannic Majesty’s Consul General. 


December 4, 19383 


Considerations which should govern the diplomatic relations between nations, and 
the good faith of treaties, as well, require that their obligations should be liberally con- 
strued so as to effect the apparent intention of the parties to secure equality and rec- 
iprocity between them. For that reason if a treaty fairly admits of two constructions, 
one restricting the rights which may be claimed under it, and the other enlarging it, the 
more liberal construction is to be preferred. The application of these principles leads 
inescapably to the conclusion that the treaties here involved on their face require the 
extradition of the petitioner, even though the act with which he is charged would not 
be a crime if committed in Illinois. 

In ascertaining the meaning of a treaty we may look beyond its written words to the 
negotiations and diplomatic correspondence of the contracting parties relating to the 
subject matter, and to their own practical construction of it. Within two years of the 
proclamation of the treaty of 1842 it clearly appears from the diplomatic correspondence 
that the United States Government asserted that the treaty obligated both parties to 
surrender fugitives duly charged with any of the specified offenses without regard to the 
criminal quality of the fugitive’s acts under the law of the place of asylum. This con- 
— is supported and confirmed by the provisions of the supplementary convention 
of 1889. 

Until a treaty has been denounced, it is the duty of both the government and the courts 
to sanction the performance of the obligations reciprocal to the rights which the treaty 
declares and the government asserts even though the other party to it holds to a differ- 
ent view of its meaning. 

Once the contracting parties are satisfied that an identified offense is generally rec- 
ognized as criminal in both countries, there is no occasion for stipulating that extradi- 
tion shall fail merely because the fugitive may succeed in finding, in the country of ref- 
uge, some state, territory or district in which the offense charged is not punishable. 

The Extradition Treaty of 1932, although proclaimed in the United States, has not been 
promulgated in Great Britain, and the State Department appears not to have recognized 
it as in force in either country. The crime with which petitioner is charged is an ex- 
traditable offense under that treaty, and its effective promulgation and consequent abro- 
gation of earlier treaties would not abate the pending proceedings. 

Dissenting opinion by three justices. 


Mr. Justice Stone delivered the opinion of the court. 

On complaint of the British Consul, a United States Commissioner for the 
Northern District of Illinois issued his warrant to hold petitioner in custody 
for extradition to England, under Article X of the Webster-Ashburton Treaty 
of 1842 (1 Malloy’s Treaties, pp. 650, 655) as supplemented by the Blaine- 
Pauncefote Convention of 1889 (1 Malloy’s Treaties, 740) and certified the 
evidence in the proceeding before him to the Secretary of State under the 
provisions of § 651, Tit. 18, U.S.C. A. The application for extradition was 
based on a charge that petitioner, at London, had “received from Broadstreet 
Press Limited” certain sums of money, “knowing the same to have been 
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fraudulently obtained.” Upon application by the petitioner for writ of 
habeas corpus, and certiorari in its aid, the District Court for Northern 
Illinois, ordered him released from custody on the ground that the act 
charged was not embraced within the applicable treaties because not an 
offense under the laws of Illinois, the state in which he was apprehended and 
held. On appeal the Court of Appeals for the Seventh Circuit reversed the 
judgment of the District Court, 61 F. (2d) 626, on the ground that the offense 
was a crime in Illinois, as had been declared in Kelly v. Griffin, 241 U. S. 6. 
This court granted certiorari, 289 U. S. 713, on a petition which presented as 
ground for the reversal of the judgment below that under the Treaty of 1842 
and Convention of 1889, extradition may not be had unless the offense 
charged is a crime under the law of the state where the fugitive is found, and 
that “receiving money, knowing the same to have been fraudulently ob- 
tained,” the crime with which the petitioner was charged, is not an offense 
under the laws of Illinois. 

In support of this contention, petitioner asserts that it is a general principle 
of international law that an offense for which extradition may be had must 
be a crime both in the demanding country and in the place where the fugitive 
is found, and that the applicable treaty provisions, interpreted in the light of 
that principle, exclude any right of either country to demand the extradition 
of a fugitive unless the offense with which he is charged is a crime in the 
particular place of asylum. See Wright v. Henkel, 190 U. S. 40, 61. But 
the principles of international law recognize no right to extradition apart 
from treaty. While a government may, if agreeable to its own constitution 
and laws, voluntarily exercise the power to surrender a fugitive from justice 
to the country from which he has fled, and it has been said that it is under a 
moral duty to do so (see 1 Moore, Extradition, § 14; Clarke, Extradition, 4th 
ed., p. 14), the legal right to demand his extradition and the correlative duty 
to surrender him to the demanding country exist only when created by treaty. 
See United States v. Rauscher, 119 U. S. 407, 411, 412; Holmes v. Jennison, 
14 Pet. 540, 569, 582; United States v. Davis, 2 Sumner 482; Case of Jose 
Ferreira dos Santos, 2 Brock. 493; Commonwealth ez rel. Short v. Deacon, 
10 S. & R. 125; 1 Moore, Extradition, §§ 9-13; cf. Matter of Washburn, 
4 Johns. Ch. 105, 107; 1 Kent, Com. 37. To determine the nature and extent 
of the right we must look to the treaty which created it. The question pre- 
sented here, therefore, is one of the construction of the provisions of the 
applicable treaties in accordance with the principles governing the interpre- 
tation of international agreements. 

The extradition provisions of the treaty with Great Britain of 18421 are 


1 The applicable provisions of the Treaty of 1842 are as follows: 

“ . . and whereas it is found expedient, for the better administration of justice and the 
prevention of crime within the territories and jurisdiction of the two parties respectively, 
that persons committing the crimes hereinafter enumerated, and being fugitives from justice, 
should, under certain circumstances, be reciprocally delivered up: . . .” 

“ARTICLE X. It is agreed that the United States and Her Britannic Majesty shall, upon 
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embodied in Article X, which provides that each country “shall . . . deliver 
up to justice all persons who, being charged with” any of seven named crimes 
“committed within the jurisdiction of either, shall seek an asylum or shall be 
found within the territories of the other.” The crime charged here is not one 
of those specified in Article X and is therefore not an offense with respect to 
which extradition may be demanded, unless made so by the provisions of the 
supplemental convention of 1889. That convention recites that it is desired 
by the high contracting parties that the provisions of Article X of the earlier 
treaty should “embrace certain crimes not therein specified,” and agrees by 
Article I ? that the provisions of Article X of the earlier treaty shall be made 


mutual requisitions by them, or their ministers, officers, authorities, respectively made, 
deliver up to justice all persons who, being charged with the crime of murder, or assault with 
intent to commit murder, or piracy, or arson, or robbery, or forgery, or the utterance of forged 
paper, committed within the jurisdiction of either, shall seek an asylum or shall be found 
within the territories of the other: Provided, that this shall only be done upon such evidence 
of criminality as, according to the laws of the place where the fugitive or person so charged 
shall be found, would justify his apprehension and commitment for trial if the crime or offence 
had there been committed; and the respective judges and other magistrates of the two 
governments shall have power, jurisdiction, and authority, upon complaint made under 
oath, to issue a warrant for the apprehension of the fugitive or person so charged, that he 
may be brought before such judges or other magistrates, respectively, to the end that the 
evidence of criminality may be heard and considered; and if, on such hearing, the evidence 
be deemed sufficient to sustain the charge, it shall be the duty of the examining judge or 
magistrate to certify the same to the proper executive authority, that a warrant may issue 
for the surrender of such fugitive. The expense of such apprehension and delivery shall be 
borne and defrayed by the party who makes the requisition and receives the fugitive.” 

* The applicable provisions of the Convention of 1889 are as follows: 

“Whereas by the Tenth Article of the treaty concluded between the United States of 
America and Her Britannic Majesty on the ninth day of August, 1842, provision is made 
for the extradition of persons charged with certain crimes; 

“And Whereas it is now desired by the high contracting parties that the provisions of the 
said article should embrace certain crimes not therein specified, and should extend to fugi- 
tives convicted of the crimes specified in the said article and in this convention; 

“The said high contracting parties have appointed as their plenipotentiaries to conclude 
& convention for this purpose, . . . 


“Who, after having communicated to each other their respective full powers, found in good 
and due form, have agreed upon and concluded the following articles: 


I. 


“The provisions of the said Tenth Article are hereby made applicable to the following 
additional crimes: 

1. Manslaughter, when voluntary. 

2. Counterfeiting or altering money; uttering or bringing into circulation counterfeit or 
altered money. 

3. Embezzlement; larceny; receiving any money, valuable security, or other property, 
knowing the same to have been embezzled, stolen, or fraudulently obtained. 

4. Fraud by a bailee, banker, agent, factor, trustee, or director or member or officer of 
any company, made criminal by the laws of both countries. 
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applicable to an added schedule of crimes specified in ten numbered classes 
of offenses and one unnumbered class. In the case of certain offenses, those 
enumerated in the classes numbered 4 and 10, and in the unnumbered class, 
Article X applies only if they are, in the former case, “made criminal” and, 
in the latter, “punishable,” “by the laws of both countries.” No such limita- 
tion is expressed with respect to the crimes enumerated in the other eight 
classes, one of which, the third, includes the crime with which petitioner is 
charged. Thus, like Article X of the earlier treaty, Article I specifies by 
name those offenses upon accusation of which the fugitive is to be surrendered 
and it extends to them the obligation of the earlier treaty. But Article I, 
unlike Article X, singles out for exceptional treatment certain of the offenses 
named, which in terms are brought within the obligation of the treaty only if 
they are made criminal by the laws of both countries. 

Notwithstanding this distinction, appearing on the face of the convention, 
petitioner insists that in no case does it require extradition of a fugitive who 
has sought asylum in the United States unless the criminal act with which 
he is charged abroad is similarly defined as a crime by the laws of the par- 
ticular state, district or territory of the United States in which he is found. 
The only language in the two treaties said to support this contention is the 
proviso in Article X of the Treaty of 1842, following the engagement to sur- 
render fugitives charged with specified offenses, which reads as follows: 


66 


Provided, that this shall only be done upon such evidence of criminality 
as, according to the laws of the place where the fugitive or person so 
charged shall be found, would justify his apprehension and commitment 
for trial if the crime or offence had there been committed; . . . 


It cannot be said that these words give any clear indication that a fugitive 
charged with acts constituting a crime named in the treaty is not to be sub- 
ject to extradition unless those acts are also defined as criminal by the laws 
of the state in which he is apprehended. The proviso would appear more 
naturally to refer to the procedure to be followed in the country of the asylum 
in asserting and making effective the obligation of the treaty and particularly 


5. Perjury, or subornation of perjury. 
6. Rape; abduction; child-stealing; kidnapping. 
7. Burglary; house-breaking or shop-breaking. 
8. Piracy by the law of nations. 
9. Revolt, or conspiracy to revolt by two or more persons on board a ship on the high seas, 
against the authority of the master; wrongfully sinking or destroying a vessel at sea, or 
attempting to do so; assaults on board a ship on the high seas, with intent to do grievous 
bodily harm. 

10. Crimes and offenses against the laws of both countries for the suppression of slavery 
and slave-trading. 

“Extradition is also to take place for participation in any of the crimes mentioned in this 
convention or in the aforesaid Tenth Article, provided such participation be punishable 
by the laws of both countries.” 
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to the quantum of proof—the “evidence”—which is to be required at the 
place of asylum to establish the fact that the fugitive has committed the 
treaty offense within the jurisdiction of the demanding country. 

When the treaty was adopted there was no statutory provision of the 
United States regulating the procedure to be followed in securing extradition 
of the fugitive, and the necessary procedure was provided in the treaty itself. 
By the proviso, the observance of the laws of the place of refuge is exacted in 
apprehending and detaining the fugitive. See Benson v. McMahon, 127 U.S. 
457; In re Metager, 17 Fed. Cas. 232. It prescribes a method of procedure, 
in conformity with local law, by which compliance with the obligation of the 
treaty may be exacted at the place of refuge; and sets up a standard by 
which to measure the amount of the proof of the offense charged which the 
treaty requires as prerequisite to extradition. The standard thus adopted 
is that which under local law would determine the sufficiency of the evidence 
to justify the apprehension and commitment “if the crime or offense had 
there been committed.” 8 

Were Article X intended to have the added meaning insisted upon by peti- 
tioner, that there should be no extradition unless the act charged is one made 
criminal by the laws of the place of refuge, that meaning would naturally 
have been expressed in connection with the enumeration of the treaty offenses, 
rather than in the proviso which, in its whole scope, deals with procedure. 
That no such meaning can fairly be attributed to the proviso becomes evi- 
dent when Article X is read, as for present purposes it must be, with the sup- 
plementary provisions of the Convention of 1889. 

The draftsmen of the latter document obviously treated the proviso as 
dealing with procedure alone, since they took care to provide in Article I that 
fugitives should be subject to extradition for certain offenses, only if they 
were defined as criminal by the laws of both countries, but omitted any such 
provision with respect to all the others enumerated, including the crime of 


* The Act of Congress, August 12, 1848, c. 167, §1, 9 Stat. 302, prescribed the procedure 
before a commissioner or federal judicial officer to secure the apprehension and detention of 
fugitives whose extradition is demanded under any treaty or convention with any foreign 
government. This enactment was the source of § 5270, R.S., now § 651, Tit. 18, U.S.C. A., 
which provides: “If, on such hearing, he deems the evidence sufficient to sustain the charge 
under the provisions of the proper treaty or convention, he shall certify the same, together 
with a copy of all the testimony taken before him to the Secretary of State, that a warrant 
May issue upon the requisition . . .” It does not require that the act charged as a treaty 
offense be found to be one made criminal by the laws of the place of asylum. By Act of 
August 3, 1882, c. 378, §5, 22 Stat. 216, §655, Tit. 18, U. S. C. A., provision was made for 
receiving in evidence in such proceedings, depositions, warrants and other papers, such as 
may be received for similar purposes by the tribunals of the foreign country from which the 
fugitive shall have escaped. This legislation has not been thought to dispense with the 
necessity of the proviso contained in the Treaty of 1842, which has generally been included in 
later treaties, see footnote 4, infra, but it has been deemed to have relaxed the procedure 
exacted by the proviso in favor of the demanding country. Elias v. Ramirez, 215 U. S. 
398, 409; Bingham v. Bradley, 241 U. S. 511, 517; In re Dubroca y Paniagua, 33 F. (2d) 181; 
compare Collins v. Loisel, 259 U. S. 309, 315, 316. 
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“receiving,” with which petitioner is charged. This was an unnecessary 
precaution and one not consistently taken if the proviso already precluded 
extradition when the offense charged is not also criminal in the particular 
place of asylum. A less strained and entirely consistent construction is that 
urged by respondent, that the specification of the crime of “receiving,” as 
a treaty offense, without qualification, evidenced an intention to dispense 
with the restriction applied to other treaty offenses, that they must be crimes 
“by the laws of both countries.” 


‘The Supplementary Extradition Treaty with Great Britain of December 13, 1900, 
Malloy’s Treaties, 780, added three classes to the list of crimes for which extradition could 
be demanded under the earlier treaties, but omitted any requirement that they be criminal 
by the laws of both countries. By the Supplementary Extradition Treaty with Great 
Britain of April 12, 1905, Malloy’s Treaties, 798, two other crimes were added to the schedule 
of extraditable offenses, as follows: 

“14. Bribery, defined to be the offering, giving or receiving of bribes made criminal by 
the laws of both countries. 

“15. Offenses, if made criminal by the laws of both countries, against bankruptcy laws.” 

By the Dawes-Simon Treaty of 1932, 47 Stat. —, not yet promulgated by Great Britain, 
the proviso, modified and stated in a separate article, reads as follows: 

“The extradition shall take place only if the evidence be found sufficient, according to 
the laws of the high contracting party, applied to, either to justify the committal of the 
prisoner for trial, in case the crime or offence had been committed in the territory of such 
high contracting party, or to prove that the prisoner is the identical person convicted by the 
courts of the high contracting party who makes the requisition, and that the crime or 
offence of which he has been convicted is one in respect of which extradition could, at the 
time of such conviction, have been granted by the high contracting party applied to.” 

This treaty enumerates twenty-seven classes of extraditable offenses and one unnumbered 
class, but extradition is conditional upon the offense charged being criminal in the country 
of asylum in the case of two classes only, as follows: 

“6. Indecent assault if such crime or offence be indictable in the place where the accused 
or convicted person is apprehended.” 


“Extradition is also to be granted for participation in any of the aforesaid crimes or 
offences, provided that such participation be punishable by the laws of both high contracting 
parties.” 

The extradition treaty with Germany of July 12, 1930, contains a stipulation that fugitives 
shall be delivered up with respect to all the offenses enumerated in the treaty ‘only if they 
are punishable as crimes or offenses by the law of both countries applicable to the case.” 
In each of the following treaties the proviso of Article X of the Treaty with Great Britain of 
1842 appears, as does also the distinction made in Article I of the Convention of 1889 
between offenses with respect to which it is specifically provided that they shall be extra- 
ditable only if they are defined as criminal by the laws of both countries, and other offenses 
with respect to which no such requirement is made: Austria, January 31, 1930; Bolivia, 
April 21, 1900; Brazil, May 14, 1897; Bulgaria, March 19, 1924; Chile, April 17, 1900; 
Costa Rica, November 10, 1922; Cuba, April 6, 1904, January 14, 1926; Czechoslovakia, 
July 2, 1925; Denmark, January 6, 1902; Esthonia, November 8, 1923; Finland, August 1, 
1924; Greece, May 6, 1931; Latvia, October 16, 1923; Lithuania, April 9, 1924; Netherlands, 
May 22, 1880, June 2, 1887; Norway, June 7, 1893, December 10, 1904; Panama, May 25, 
1904; Poland, November 22, 1927; Portugal, May 7, 1908; Roumania, July 23, 1924; Servia, 
October 25, 1901; Siam, December 30, 1922; Spain, August 7, 1882, June 15, 1904; Sweden 
and Norway, March 21, 1860. 
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In choosing between conflicting interpretations of a treaty obligation, a 
narrow and restricted construction is to be avoided as not consonant with the 
principles deemed controlling in the interpretation of international agree- 
ments. Considerations which should govern the diplomatic relations be- 
tween nations, and the good faith of treaties, as well, require that their obliga- 
tions should be liberally construed so as to effect the apparent intention of 
the parties to secure equality and reciprocity between them. For that reason 
if a treaty fairly admits of two constructions, one restricting the rights which 
may be claimed under it, and the other enlarging it, the more liberal construc- 
tion is to be preferred. Jordon v. Tashiro, 278 U. S. 123, 127; Geofroy v. 
Riggs, 133 U.S. 258, 271; In re Ross, 140 U.S. 453, 475; Tucker v. Alexan- 
droff, 183 U.S. 424, 437; Asakura v. Seattle, 265 U.S. 332. Unless these prin- 
ciples, consistently recognized and applied by this court, are now to be 
discarded, their application here leads inescapably to the conclusion that the 
treaties, presently involved, on their face require the extradition of the peti- 
tioner, even though the act with which he is charged would not be a crime 
if committed in Illinois. 

In ascertaining the meaning of a treaty we may look beyond its written 
words to the negotiations and diplomatic correspondence of the contracting 
parties relating to the subject matter, and to their own practical construction 
of it. Nielsen v. Johnson, 279 U.S. 47, 52; In re Ross, supra, 467; United 
States v. Texas, 162 U.S. 1, 23; Kinkead v. United States, 150 U. S. 483, 486; 
Terrace v. Thompson, 263 U.S. 197, 223. And in resolving doubts the con- 
struction of a treaty by the political department of the government, while 
not conclusive upon courts called upon to construe it, is nevertheless of 
weight. Nielsen v. Johnson, supra, 52; Charlton v. Kelly, 229 U.S. 447, 468. 
But the exhaustive search, by counsel, through available diplomatic records 
and correspondence, in response to the invitation of the court in its order for 
reargument of this cause, has disclosed nothing in diplomatic history which 
would afford a basis for any different conclusion. 

Within two years of the proclamation of the Treaty of 1842, our State De- 
partment had occasion to construe the provisions of Article X, now under 
consideration, and to take a definite position as to their scope and meaning. 
Certain fugitive slaves, charged with robbery and murder by indictment of 
the grand jury for the District of Florida, had fled to Napan in the Bahama 
Islands. Requisition was made in due course for their extradition, and the 
Governor of the Bahamas, in conformity to the local procedure, issued his 
requisition for the fugitives to the Chief Justice of the colony. The court 
over which he presided refused to order the extradition of the fugitives and 
directed their discharge on the grounds that the indictment was not of itself 
sufficient evidence of the commission of the offense and that the offense 
charged, apparently committed by the slaves in effecting their escape, al- 
though criminal in Florida, did not appear to be so under British law. 

From the ensuing diplomatic correspondence it clearly appears that this 


156 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


government then asserted that the Treaty of 1842 obligated both parties to 
surrender fugitives duly charged with any of the offenses specified in Ar- 
ticle X without regard to the criminal quality of the fugitive’s acts under the 
law of the place of asylum. This contention was supported by full and 
cogent argument in the course of which it was specifically pointed out that 
the proviso of Article X relates to the procedure to be followed in asserting 
rights under the treaty and is not a limitation upon the definition of the 
offenses with respect to which extradition might be demanded.5 


5 In a letter of instructions by Mr. Calhoun, then Secretary of State, to Edward Everett, 
Minister to Great Britain, of August 7, 1844, the latter was directed to bring the subject 
to the attention of the British Government, to press upon it this construction of Article X and 
to ascertain what construction that government intended to adopt. Department of State: 
15 Instructions, Great Britain, 205, No. 99. After quoting the provisions of the article the 
Secretary of State said: 

“Tt comprehends all persons, charged with the crimes of murder, robbery, etc., etc., 
committed within the jurisdiction of the party making the requisition, and found in the 
territory of that on whom the requisition is made. That these words are broad enough to 
comprehend the case under consideration is beyond doubt; and of course the only possible 
question which can be made is, whether it is not taken out by the proviso which immediately 
follows. .. .” 
and after quoting the proviso he continued: 

“Tt is too plain to require proof, that it relates to the evidence on which the fugitive is to 
be given up to justice, exclusively, without intending to restrict, or change the body of the 
agreement. That having clearly specified, who were to be delivered up to justice, on the 
requisition of either party, it became necessary, in order to give effect to the agreement, to 
specify on what evidence it should be done; and to do that accordingly is the sole object of 
the proviso. It specifies that it should be done on such evidence of criminality as would 
justify his apprehension and commitment for trial by the laws of the place where the fugitive 
is found, had the crime charged been there committed; that is, if the crime charged be murder 
or robbery, as in this case, on such evidence as would justify apprehension and commitment 
for trial for murder or robbery at the place. 

“Taking the body of the agreement and proviso together, it would seem to be unques- 
tionable, that the true intent of the article is, that the criminality of the act charged should 
be judged of by the laws of the country within whose jurisdiction the act was perpetrated; 
but that the evidence on which the fugitive should be delivered up to justice, should be by the 
laws of the place where he shall be found. Both are to be judged by the laws of the place 
where they occur; and properly so; as they are paramount within their respective limits. 
And hence it is expressly specified in the body of the agreement, that the crime charged 
must have been committed within the jurisdiction of the party making the requisition; and, 
in the proviso, that the evidence, on which the fugitive shall be delivered up, shall be such 
as is required to apprehend and commit for trial according to the laws of the place where he 
is found.” 

Mr. Everett’s report to the Secretary of November 23, 1844 (Department of State: 53 
Despatches, Great Britain, No. 216), of his conversations with Lord Aberdeen, British 
Secretary of Foreign Affairs, on this subject, being deemed unsatisfactory by the Secretary, 
he directed that the conversations be renewed in a letter of instructions of January 28, 1845 
(Department of State: 15 Instructions, Great Britain, No. 120). After pointing out that 
the question was equally important with respect to all the crimes enumerated in Article X, 
he said: 

“It is obvious from the preceding remarks that the question whether the criminality of 
the act is to be judged by the laws of the country where the offence was committed or that 
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The political department of the government, before the negotiation of the 
Convention of 1889, had thus clearly and emphatically taken the position 
that the correct construction of Article X is that for which respondent con- 
tends here, a construction which, as already indicated, is supported and con- 
firmed by the provisions of the Convention of 1889. Our government does 
not appear to have receded from that position, and while the British Govern- 
ment has never definitely yielded to it, except in so far as the arguments 
addressed to us in behalf of the respondent may be taken to have that effect, 
that fact or even the failure of Great Britain to comply with the obligations 
of the treaty would not be ground for refusal by this government to honor 
them or by this court to apply them. Until a treaty has been denounced, it 
is the duty of both the government and the courts to sanction the perform- 
ance of the obligations reciprocal to the rights which the treaty declares and 
the government asserts even though the other party to it holds to a different 
view of its meaning. Charlton v. Kelly, supra, 472, 473. The diplomatic 
history of the treaty provisions thus lends support to the construction which 
we think should be placed upon them when read without extraneous aid, but 
with that liberality demanded generally in the interpretation of international 
obligations. 

Other considerations peculiarly applicable to treaties for extradition, and 
to these treaties in particular, fortify this conclusion. The surrender of a 
fugitive, duly charged in the country from which he has fled with a non- 
political offense and one generally recognized as criminal at the place of 
asylum, involves no impairment of any legitimate public or private interest. 
The obligation to do what some nations have done voluntarily, in the interest 
of justice and friendly international relationships, see 1 Moore, Extradition, 
§ 40, should be construed more liberally than a criminal statute or the techni- 
cal requirements of criminal procedure. Grin v. Shine, 187 U.S. 181, 184; 
Yordi v. Nolte, 215 U. S. 227, 230. All of the offenses named in the two 
treaties are not only denominated crimes by the treaties themselves, but they 


where the fugitive may be found is one of wide extent, and of the first magnitude in the 
construction of the treaty. We contend that it must be, by the laws of the place where the 
crime was charged to have been committed, and not that where the fugitive was found; and 
hold that such construction is in strict conformity with the wording and true intent of the 
treaty; ... 

“You are accordingly instructed to call again the attention of Her Majesty’s Government 
to the subject, and to urge a speedy decision in strong and earnest language.” 

The matter appears to have been fully presented to the British Government by Mr. 
Everett. Department of State: Mr. Everett to the Secretary of State, January 31, 1845, 
54 Despatches, Great Britain, No. 250; No. 271, March 3, 1845. But as the British Gov- 
ernment took the position that the indictment of itself was not sufficient evidence of the 
commission of the offense in Florida, further inquiry as to the government’s construction 
of Article X seems not to have been pressed or answered. See also the case of John Ander- 
son, a fugitive slave whose extradition was sought from Canada, discussed in 1 Moore, 
Extradition, § 440. 
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are recognized as such by the jurisprudence of both countries. Even that 
with which petitioner is charged is a crime under the law of many states, if 
not in Illinois, punishable either as the crime of receiving money obtained 
fraudulently or by false pretenses, or as larceny.? See United States v. 
Mulligan, 50 F. (2d) 687. Compare Kelly v. Griffin, supra, p. 15. It has 
been the policy of our own government, as of others, in entering into extradi- 
tion treaties, to name as treaty offenses only those generally recognized as 
criminal by the laws in force within its own territory. But that policy, 
when carried into effect by treaty designation of offenses with respect to 
which extradition is to be granted, affords no adequate basis for declining to 
construe the treaty in accordance with its language, or for saying that its 
obligation, in the absence of some express requirement, is conditioned on the 
criminality of the offense charged according to the laws of the particular 
place of asylum. Once the contracting parties are satisfied that an identified 
offense is generally recognized as criminal in both countries there is no occa- 
sion for stipulating that extradition shall fail merely because the fugitive 
may succeed in finding, in the country of refuge, some state, territory or dis- 
trict in which the offense charged is not punishable. No reason is suggested 
or apparent why the solemn and unconditional engagement to surrender a 
fugitive charged with the named offense of which petitioner is accused should 
admit of any inquiry as to the criminal quality of the act charged at the place 
of asylum beyond that necessary to make certain that the offense charged is 
one named in the treaty. See Collins v. Loisel, 259 U. S. 309, 317; Grin v. 
Shine, supra, 188. 


6 President Tyler, in his message transmitting the Treaty of 1842 to the Senate for con- 
sideration, referred to Article X as “carefully confined to such offenses as all mankind agreed 
to regard as heinous and as destructive to the security of life and property. In this careful 
and specific enumeration of crimes, the object has been to exclude all political offenses, or 
criminal charges, arising from wars or intestine commotions.” Executive Documents, 
Vol. 1, 1842-3, Doc. No. 2, p. 22. 

7 Alabama, Code of 1923, Sees. 4131, 4912; Arkansas, Crawford Moses Digest of Statutes 
of 1921, Secs. 2449 and 2493; California, Penal Code of 1931, Secs. 484, 496; Idaho, Code of 
1932, Secs. 17-3902 and 17-3512; Indiana, Burns’ Annotated Statutes of 1926, Sec. 2465; 
Kansas, Revised Statutes of 1923, Secs. 21-551 and 21-549; Louisiana, Code of Criminal 
Procedure and Criminal Statutes of 1932, Sec. 1306; Massachusetts, General Laws of 1932, 
Chap. 266, Sec. 60; Minnesota, Mason’s Statutes of 1927, Sees. 10358, 10374; Missouri, 
Revised Statutes of 1929, Secs. 4095 and 4083; Montana, Penal Code of 1921, Secs. 11410 
and 11388; Nevada, Compiled Laws of 1929, Sec. 10543, as amended by L. 1931, Ch. 117, 
Sec. 1; New Jersey, Sec. 52-116 ¢ (1) of 1925-1930 Supplement to Compiled Statutes of 1911; 
New York, Penal Law, Secs. 1290 and 1308; North Carolina, Code of 1931, Secs. 4277 and 
4250; Ohio, Throckmorton’s Annotated Code of 1930, Sec. 12450; Rhode Island, General 
Laws of 1923, Secs. 6072 and 6070, as amended by L. 1928, Ch. 1208, p. 214; Tennessee, 
Code of 1932, Sees. 10949, 10950; Utah, Compiled Laws of 1917, Secs. 8344 and 8297; Vir- 
ginia, Code of 1930, Secs. 4459 and 4448; West Virginia, Code of 1931, p. 1469, Ch. 61, 
Sec. 24; page 1467, Ch. 61, Sec. 18; Wyoming, Revised Statutes of 1931, Sec. 32-318. 

8 See Dispatch No. 3, August 4, 1885, Secretary Bayard to Phelps, Minister to England: 
Letter from Ambassador Choate to the Marquess of Lansdown, of April 5, 1905. 
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It is of some significance also that the construction which petitioner urges 
would restrict the reciprocal operation of the treaty. Under that construc- 
tion the right to extradition from the United States may vary with the state 
or territory where the fugitive is found although extradition may be had from 
Great Britain with respect to all the offenses named in the treaty. While 
under the laws of Great Britain extradition treaties are not self-executing, 
and effect must be given to them by an act of Parliament designating the 
crimes, upon charge of which extradition from Great Britain and its de- 
pendencies may be had, all the offenses named in the two treaties have been 
so designated by acts of Parliament of 1870, 33 and 34 Victoria, c. 52, as 
amended by Act of 1873, 36 and 37 Victoria, c. 60. 

The District Court for Southern New York, decided, in 1847, that the pro- 
viso in the Extradition Treaty with France of November 9, 1843, like that in 
Article X, did not require that the treaty offense charged to have been com- 
mitted in France should also be a crime in New York, the place of asylum. 
In re Metzger, supra. The precise question now before us seems not to have 
been decided in any other case and in no case in this court has extradition 
been denied because the offense charged was not also criminal by the laws of 
the place of refuge. In Wright v. Henkel, supra, the offense charged, fraud 
by a director of a company, was, by paragraph 4 of Article I of the Conven- 
tion of 1889, a treaty offense only if made criminal by the laws of both coun- 
tries. In Collins v. Loisel, supra, and in Kelly v. Griffin, supra, the question 
was whether the crime charged was a treaty offense. The court so held and 
the right to extradition was sustained. The offense charged was said to be a 
crime in both countries, and it seems to have been assumed without discus- 
sion, and not questioned, that its criminality at the place of asylum was 
necessary to extradition. See also Bingham v. Bradley, 241 U. S. 511, 518. 
That assumption is shown here to have been unfounded. 

The petitioner also objects that the Dawes-Simon Extradition Treaty with 
Great Britain of 1932, 47 Stat. —, is now in force; that it does not name as a 
treaty offense the receiving of money, knowing it to have been fraudulently 
obtained, the crime with which petitioner is charged, and, that by abrogating 
the earlier extradition treaties between the two countries it has abated this 
proceeding and that for the extradition of the petitioner which was brought 
while the Treaty of 1842 and the Convention of 1889 were in force. 

The ratifications of the Dawes-Simon Treaty were announced by presi- 
dential proclamation of August 9, 1932, which declared that the treaty was 
made public to the end that “every article and clause thereof may be observed 
and fulfilled with good faith” by the United States and its citizens. Article 
18 provides that: “The present treaty shall come into force in ten days after 
its publication in conformity with the forms prescribed by the high contract- 
ing parties.” Under the applicable provisions of the British Extradition 
Act of 1870, 33 and 34 Victoria, c. 52, as amended by the Act of 1873, 36 and 
37 Victoria, c. 60, extradition treaties are carried into effect and given the 
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force of law in Great Britain by publication of an Order-in-Council embody- 
ing the terms of the treaty, and directing that the Extradition Act shall apply 
with respect to the foreign state which has entered into the treaty. As 
appears from the record, and as is conceded, no Order-in-Council has been 
promulgated with respect to this treaty, and the State Department appears 
not to have recognized it as in force in either country. See Doe v. Braden, 
16 How. 635, 656. 

We find it unnecessary to determine whether or not the treaty, as suggested 
on the argument, is now in force, and binding on the United States, although 
not binding on Great Britain until proclaimed by an Order-in-Council. For 
if we were to arrive at that conclusion, we could not say that its obligation 
would not extend to the offense with which petitioner is charged, or that its 
substitution for the earlier treaties would abate the proceeding for the extra- 
dition of petitioner or the pending habeas corpus proceeding. 

Paragraph 18 of Article 3 of the Dawes-Simon Treaty includes among the 
offenses for which extradition may be demanded “receiving any money, valu- 
able security or other property, knowing the same to have been stolen or 
unlawfully obtained.” It is insisted that “receiving money,” knowing the 
same to have been stolen or unlawfully obtained, is not the equivalent of 
receiving money, knowing the same to have been fraudulently obtained. It 
is not denied that the phrase “unlawfully obtained,” standing alone, is as 
broad as the phrase “fraudulently obtained.” But it is asserted that its use 
in association with the word “stolen” restricts its meaning to offenses of the 
same type of unlawfulness as stealing, which it is said involves only those 
forms of criminal taking which are without the consent or against the will of 
the owner or the possessor. But we think the words of the treaty present no 
opportunity for so narrow and strict an application of the rule of ejusdem 
generis. The rule is at most one of construction, to be resorted to as an aid 
only when words or phrases are of doubtful meaning. Extradition treaties 
are to be liberally, not strictly, construed. The words “steal” and “stolen” 
have no certain technical significance making them applicable only with 
respect to common law larceny. They are not uncommonly used as imply- 
ing also a taking or receiving of property by embezzlement or false pretenses, 
offenses which are often embraced in modern forms of statutory larceny.® 
Whatever was left vague or uncertain by the use of the word “stolen” was 
made certain by the added phrase “or unlawfully taken,” as indicating any 
form of criminal taking whether or not embraced within the term larceny in 
its various connotations. Even if the word “stolen” were to be given the 
restricted meaning for which the petitioner contends, it would be so precise 
and comprehensive as to exhaust the genus and leave nothing essentially 
similar on which the general phrase “or unlawfully taken” could operate. 
This phrase, like all the other words of the treaty, is to be given a meaning, 
if reasonably possible, and rules of construction may not be resorted to to 


® See note 7, ante. 
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render it meaningless or inoperative. See Mason v. United States, 260 
U. S. 545, 553. 

As the crime with which petitioner is charged is an extraditable offense 
under the Dawes-Simon Treaty, the effective promulgation of that treaty 
and the consequent abrogation of earlier ones would not abate the pending 
proceedings. The obligation of the later treaty, by its terms, extends gen- 
erally to fugitives charged with the several offenses named, without regard 
to the date of their commission. See Jn re Giacomo, 12 Blatch. 391; 1 Moore 
on Extradition, § 86. It does not purport to exclude from its operation 
crimes committed before signature or promulgation, as did Article VIII of 
the Treaty of 1889. Hence, it did not by mere force of the abrogation of the 
earlier treaty relinquish the obligation under it to surrender the petitioner, 
but continued it by making the offense with which he was charged extradi- 
table even though it antedated the treaty. 

The extradition proceeding has not come to anend. The petitioner’s com- 
mitment by order of the commissioner was “to abide the order of the Secre- 
tary of State,” and continues in force so long as the Secretary may lawfully 
order his extradition. Hence, the new treaty, if in force, is authority for the 
Secretary to issue his extradition warrant under § 653 of U.S. C. A., Title 18. 
The detention of the petitioner being lawful under treaty provisions con- 
tinuously in force since his arrest, the proceeding in habeas corpus is not 
moot and does not abate merely because the obligation to surrender the peti- 
tioner for trial upon the offense charged, and for which he is held, originating 
in one treaty, was continued without change of substance in the other. See 
Abie State Bank v. Bryan, 282 U.S. 765, 781. 

Affirmed. 


MR. JUSTICE BUTLER, DISSENTING 
[Detailed reasons for dissent omitted for lack of space.] 


I am of opinion: 

The acts of receiving of which petitioner is accused in England are not 
made criminal in Illinois where he was found. That is now practically con- 
ceded by England. The court impliedly so holds and necessarily—even if 
sub silentio—overrules its decision on that point in Kelly v. Griffin, 241 
U.S. 6, 15. 

The contracting parties, upon adequate grounds and in accordance with 
uniform usage, have always adhered to the principle that extradition will 
not be granted for acts that are not deemed criminal in the place of asylum. 

There is nothing in the treaties to support the majority opinion that, while 
England is not similarly bound, the United States agreed to deliver up fugi- 
tives for acts not criminal in the place of asylum. 

The proviso in Article X prescribes the evidence that the demanding coun- 
try is required to produce. It impliedly indicates that neither party agreed 
to extradite for acts not criminal under its laws. 
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The letters of Secretary Calhoun pointed to by our order for reargument 
do not support the majority opinion. They have no bearing upon the ques- 
tion presented. 

The judgment of the Circuit Court of Appeals should be reversed. 

I am authorized to say that Mr. Justice Brandeis and Mr. Justice Roberts 
join in this dissent. 


CLAIMS COMMISSION BETWEEN GREAT BRITAIN 
AND MEXICO! 


Dovuetas G. MacNEILt 2 


(Decision No. 27; Claim No. 69) 


A so-called Calvo clause, to be respected in international jurisprudence, must be 
drafted in such a way as not to allow any doubt as to the intentions of both parties. As- 
suming that the insertion of such a clause was intended in this concession, this object 
could not be achieved by the limited, vague and obscure wording of the paragraph in 
which the stipulation was laid down. 

That the undertaking was to preserve its character as a Mexican company was cer- 
tainly not an obstacle against an appeal to the British Government in case the capital 
were British. 

As to the words “and have no rights of alienage,” the distinct meaning of rights of 
alienage cannot be found in the municipal laws of Mexico or Great Britain nor in any 
acknowledged rule of international law, nor in judgments of international courts. It 
is an expression which as yet does not allow of a clear and a well defined interpretation. 

Provisions affecting citizenship, rights of foreigners, naturalization, etc., to be valid 
before an international tribunal, must emanate from treaties, national legislation, decrees 
of the national government, or deeds signed by or on behalf of such a government. They 
cannot be regarded as valid when they are stipulated by a local corporation. 

The stipulation here involved is part of a contract of a municipal corporation to which 
the Mexican Government were not a party, and from which that government can there- 
fore derive no rights. Compensation is claimed from that government, not for the non- 
observance of the contract, but for losses outside any contractual relation. 

Decision in Mexican Union Railway case distinguished. 

Award in favor of the claimant. 


MOTION TO DISMISS 
Mexico, D.F., April 10, 1931 


1. The memorial sets out that Mr. D. G. C. MacNeill is the owner of a 
system of tramways in Colima (State of Colima), known as the Ferrocarril 
Urbano de Colima, which he acquired by purchase in September 1904. The 
claim is for compensation for the requisition from the Colima Tramways of 
animals, fodder and passenger and freight cars by the Constitutionalist 
Army during the years 1914 to 1916 inclusive. The amount claimed is 
1,637.05 pesos Mexican gold. 


1 Established in accordance with the conventions of Nov. 19, 1926, and Dec. 5, 1930. 
(Printed in this Journat, Supplement, Vol. 23 (1929), p. 13, and Vol. 25 (1931), p. 200.) 

? Reprinted from Further Decisions and Opinions of the Commissioners. London: H. M. 
Stationery Office, 1933, pp. 21-25. 
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2. The case is before the Commission on a motion of the Mexican Agent 
to dismiss based on two grounds: 


(a) The Commission is not competent to take cognizance of any damage 
sustained by claimant, inasmuch as the Government of the State 
of Colima granted the original concession for the construction and 
operation of the tramway system, with the particular condition that 

i if the concessionnaires or any company they might organize should 
transfer their rights to any other company or private person, the 
said undertaking would preserve its character as a Mexican com- 
pany and have no rights of alienage, even though kept up by foreign 
capital. 


(6) Mr. MacNeil does not show proof that he is the owner of the Fer- 

rocarril Urbano de Colima. 

3. In the discussion between the two agents it was contended on the Mexi- 
can side that the same reasons which urged the Commission to allow the 
motion to dismiss in the case of the Mexican Union Railway (claim No. 36, 
Decision No. 21) * were also decisive in this case. The agent saw in the 
stipulation of the concession, on which he now relied, another instance of the 
so-called Calvo Clause, of the same meaning and force as Article 11 of the 
concession granted by the Federal Government of Mexico to the Mexican 
Union Railway (Limited). 

The British Agent pointed out that in this case the wording of the stipula- 
tion was so vague that it did not make clear its real meaning. Moreover, he 
argued that nothing showed that claimant, in taking over the concession, 
knew that he thereby deprived himself of his right to appeal to his gov- 
ernment. 

As to the ownership of Mr. MacNeill, the agent submitted a document 
described by him as a certified copy of the deed of sale of the tramway to 
the claimant. 

4. The Commission is faced with the question whether the arguments 
which led to the decision in the case of the Mexican Union Railway (Limited) 
must also induce them to allow the motion to dismiss filed in the case of Mr. 
MacNeill. 

It is therefore necessary to examine and decide how far the two cases are 
similar. 

In order to do this it is essential to compare the text of the stipulations in 
the two concessions. 

Article 11 of the concession of the Mexican Union Railway (Limited) reads 
as follows:— 


La Empresa sera siempre Mexicana aun cuando todos o alguno de sus 
miembros fueron extranjeros y estara sujeta exclusivamente a la juris- 


3 Printed in this JouRNAL, Vol. 24 (1930), p. 388. 
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diccién de los Tribunales de la Repdblica Mexicana en todos los negocios 
cuya causa y accién tengan lugar dentro de su territorio. Ella misma 
y todos los extranjeros y los sucesores de éstos que tomaren parte en sus 
negocios, sea como accionistas, empleados 6 en cualquier otro caracter, 
seran considerados como mexicanos en todo cuanto a ella se refiera. 
Nunca podran alegar respecto de los titulos y negocios relacionados con 
la empresa, derechos de extranjeria bajo cualquier pretexto que sea. 
Sélo tendran los derechos y medios de hacerlos valer que las leyes de la 
Republica conceden a los Mexicanos, y por consiguiente no podran tener 
ingerencia alguna los Agentes DiplomAticos extranjeros.* 


Article 7 of the concession of the Ferrocarril Urbano de Colima reads: 


Séptimo: los concesionarios 6 la Compafiia que organicen, podran 
traspasar sus derechos a otra Compaiia 6 a persona particular, con apro- 
bacién del Ayuntamiento, bajo el preciso requisito de conservar la em- 
presa su caracter de Mexicana y sin derechos de extranjeria, aunque 
estuviere sostenida por capital extranjero.f 


5. The Commission has always realized that its decision in the case of the 
Mexican Union Railway (Limited) was of a very serious, momentous and 
consequential character in so far as it deprived British subjects of their right 
to ask through their government redress before this Commission for damage 
and loss, suffered in Mexico. But the words in which the concessionnaire 
had divested himself of the right, were so clear, circumstantial and detailed, 
that no other decision was justified. In the text of Article 11 everything 
seems to have been foreseen; all the actions from which the concessionnaire 
undertook to abstain himself, are enumerated, circumscribed and detailed 
with a complete fullness. 

A single glance at the text of Article 7 of the concession now under con- 
sideration, will show that even assuming that the insertion of a so-called 
Calvo Clause was intended, this object could certainly not be achieved by 
the limited, vague and obscure wording of the paragraph, in which the stipula- 
tion was laid down. 

That the undertaking was to preserve its character as a Mexican company 
was certainly not an obstacle against an appeal to the British Government 


* English translation —“The company shall always be a Mexican company, even though 
any or all its members should be aliens, and it shall be subject exclusively to the jurisdiction 
of the courts of the Republic of Mexico in all matters whose cause and right of action shall 
arise within the territory of said Republic. The said company and all aliens and the suc- 
cessors of such aliens having any interest in its business, whether as shareholders, employees 
or in any other capacity, shall be considered as Mexican in everything relating to said com- 
pany. They shall never be entitled to assert, in regard to any titles and business connected 
with the company, any rights of alienage under any pretext whatsoever. They shall only 
have such rights and means of asserting them as the laws of the Republic grant to Mexicans, 
and foreign diplomatic agents may, consequently, not intervene in any manner whatsoever.” 

+ English translation —The concessionaries, or the company which they organize, may 
transfer their rights to another company or to an individual with the approval of the cor- 
poration, under the precise condition that the business will preserve its Mexican character 
and without rights of foreigners, even if it may be sustained by foreign capital.” 
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in case the capital were British. Consequently there remain only the words 
“and have no rights of alienage.” 

So far as the Commissioners know, the distinct meaning of “rights of 
alienage”’ cannot be found in the municipal laws of Mexico or Great Britain 
nor in any acknowledged rule of international law, nor in judgments of inter- 
national courts. It is an expression which as yet does not allow of a clear 
and a well defined interpretation. 

The majority of the Commission is therefore not able to understand what 
were the precise rights waived by the concessionnaire, and for this reason 
they cannot accept a similarity between this clause and the clause inserted 
in the concession dealt with in decision No. 21. 

The majority holds the view that a so-called Calvo Clause to be respected 
in international jurisprudence, must be drafted in such a way as not to allow 
any doubt as to the intentions of both parties. The Commission cannot see 
that this has been done in Art. 7 of the concession. 

6. The majority of the Commission has another objection against acknow]l- 
edging the clause, on which the Mexican Agent relied. 

The clause forms part of a contract between a concessionnaire and the 
municipal corporation of the town of Colima, a local authority. Although 
this contract has been approved by the Congress of the State of Colima, it is 
not a deed to which the United Mexican States have been party. 

It is the opinion of the Commissioners that provisions affecting citizenship, 
the rights of foreigners, naturalization, etc., to be valid before an interna- 
tional tribunal, must emanate from treaties, the national legislation, decrees 
of the national government, or deeds signed by or on behalf of such a gov- 
ernment. They cannot be regarded as valid, when they are stipulated by a 
local corporation, which is not entitled to dispose of such vital matters as 
the right of a concessionnaire to appeal to his government. 

7. The fact that in this case the clause was one of the conditions on which 
a municipal concession was granted, gives rise to another consideration. 

The stipulation, on which the motion is based, is part of a contract to which 
the Mexican Government were no party. 

The majority of the Commission considers this to be another very im- 
portant discrepancy between this case and the claim of the Mexican Union 
Railway (Limited), which had contracted with the same government against 
which the claim was directed. 

Here the government had nothing to do with the concession. For the 
government the contract was res inter alios acta. From the government is 
claimed compensation not for the non-observation of the contract, but for 
losses outside any contractual relation. 

The majority of the Commissioners fail to see how the government can 
derive rights from this contract to which they were not a party. 

8. The Commission disallows the motion, invites the Mexican Agent to 
file his answer to the claim, and reserves its decision on claimant’s owner- 
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ship until the claim shall be examined on its merits. The Mexican Commis- 
sioner reserves his right to present a dissenting opinion. 


(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) Henry STOKER, 
British Commissioner. 
(Signed) Lic. Benito FLoREs, 
Mexican Commissioner. 
(Signed) E. A. 
British Secretary. 
(Signed) S. Matrenzo, 
Mexican Secretary. 


(Decision No. 85; Claim No. 69) 
MERITS OF THE CLAIM 
(Mexico, D.F., July 22, 1931) 


1. The Commission refer to their Decision No. 27 on the motion by the 
Mexican Agent to dismiss the claim. The case coming on before the Com- 
mission on its merits the British Agent had filed a certified copy of a notarially 
attested copy of an act or deed dated the 7th June, 1906, executed between 
Sr. Licenciado Victor Manuel Castillo as representative of the Sefiora Cata- 
lina de la Torre, widow of General Angel Martinez of the one part and the 
claimant Douglas G. Collie MacNeill as holder of rights of John Rickman 
Knight, which after reciting a deed executed in the City of Colima dated 
the 18th of August, 1891, by which the Constitutional Governor of the State 
Sr. Gildardo Gomes authorized the said John Rickman Knight to construct 
and exploit for his own accord or for that of a company or companies which 
he might form the railways the subject of the present claim, and a certain 
other deed dated the 16th July, 1901, by which one Mr. Harold Showers as 
attorney for the said John Rickman Knight sold to General Angel Martinez 
the said railways with their appurtenances as therein named, and after recit- 
ing also certain other notarially executed and attested deeds therein named, 
and reciting that by the death of the said General Martinez, in accordance 
with legal procedure all the rights of the said General Martinez became 
assigned to and vested in his widow the said Sra. Catalina de la Torre. The 
said deed of the 7th of June, 1900, then and thereby sold and transferred to 
the claimant, for the considerations therein stated the said railways and their 
appurtenances without reserve or limitation. And the said Deed of the 7th 
June, 1906, further bears a notarially attested note dated the 17th July, 1906, 
that by a public document dated the 7th July, 1906, the said Lic. Victor 
Manuel Castillo an attorney for Sra. Catalina de la Torre widow of Martinez 
ratified in toto the said deed of the 7th June, 1906, by virtue of the power of 
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attorney which the said lady conferred in the City of Mazatlan on the 10th 
June, 1906, before the Notary Eutimio B. Gomez. 

2. Upon the hearing of the case on its merits the Mexican Agent in view 
of the additional evidence which had been filed abandoned his contention that 
the claimant’s ownership had not been established, and confined his argu- 
ments to criticism of the general evidence in support of the claim, as regards 
corroboration and otherwise of the acts complained of, as to proof of damage 
and as to prices and otherwise. 

3. The Commission are of opinion that the claim, which was in respect of 
various acts of the Carrancista Army from December 1914 to the 26th Febru- 
ary, 1916, has been established by the evidence of the claimant corroborated 
by that of other reliable witnesses, and the amount of the damage proved. 

4. They accordingly decide that the Government of the United Mexican 
States shall pay to the British Government on behalf of Douglas G. Collie 
MacNeill, the sum of one thousand six hundred and thirty-seven pesos and 
five centavos, Mexican gold. 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) Henry STOKER, 
British Commissioner. 
(Signed) Lic. Benito FLorgs, 
Mexican Commissioner. 
(Signed) E. A. CLEuGH, 
British Secretary. 
(Signed) S. MatIEenzo, 
Mexican Secretary. 


Tue INTEROCEANIC Rattway or Mexico (Acapulco to Veracruz) (Lim1rTep), 
and THe Mexican Ratbway CoMpaANny (LIMITED), and THE 
MeExIcaNn SOUTHERN Rattway (LIMITED) 


(Decision No. 53; Claims Nos. 79 and 85) 
Mexico, D.F., June 18, 1931 


Incorporation in England and domicile in England are sufficient evidence of British 
nationality. The convention does not require that British subjects shall have an interest 
exceeding fifty per cent. of the total capital. 

Non-judicial authorities can be guilty of a denial or undue delay of justice. In case 
it could be shown that such authorities have been guilty of an international delinquency, 
the Commission would not hesitate to declare themselves competent in spite of the 
claimants having agreed to a Calvo clause. 

Justice has not been denied to the claimants because their negotiations with the 
Minister of Finance for an extra-judicial settlement, as prescribed in a Mexican law, 
have not led to an agreement. Another means of redress remained open to them, namely, 
recourse to the National Claims Commission, to which the claimants actually had re- 
course in November, 1929. 

Neither can the Commission hold that the claimants are the victims of an undue delay 


1 Reprinted from Further Decisions and Opinions of the Commissioners, id., pp. 118-134. 
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in justice, since the time that has elapsed since they went to the Comisién Ajustadora 
de la Deuda Publica Interior (which succeeded the National Claims Commission) is not 
so considerable as to justify the idea that the commission has deferred rendering justice 
longer than a court of law is allowed to do. 

Held: The claimants have not exhausted all local remedies in vain; a denial or undue 
delay of justice are not rightly alleged; consequently, there is no evidence of interna- 
tionally illegal acts or omissions. Decision in Mexican Union Railway case followed 
in interpretation of the Calvo clause. Motion to dismiss allowed. 

Dissenting opinion by British Commissioner, differentiating decision of United States 
and Mexico Claims Commission in North American Dredging Company case and deci- 
sion of present commission in Mexican Union Railway case, and holding Calvo clause 
applicable only to claims for violations of contract of which it forms part, and not to 
claims for damages caused by revolutionary acts as in present case. 


MOTION TO DISMISS 


1. According to the memorial filed in claim No. 79, the Interoceanic Rail- 
way of Mexico (Acapulco to Veracruz) is a British corporation, registered 
with limited liability on the 30th day of April, 1888, under the British Com- 
panies Acts, for the purpose of (inter alia) constructing or acquiring, equip- 
ping, maintaining and working railways in Mexico, and its registered office 
is situated in England. 

In the year 1903 the Interoceanic Company entered into an arrangement 
with the Mexican Eastern Railway Company, Limited, whereby the Inter- 
oceanic Company agreed to take the Mexican Eastern Railway and under- 
taking on lease from that company, for a period which has not yet expired. 

The Mexican Eastern Railway Company, Limited, is also a British corpo- 
ration, and was registered with limited liability on the 5th day of December, 
1901, under the British Companies Acts, for the purpose (inter alia) of con- 
structing or acquiring, equipping, maintaining and working railways in 
Mexico. Its registered office is situated in England. 

All the shares of the Mexican Eastern Railway Company, Limited, are 
owned by the Interoceanic Company. 

In the year 1909 the Interoceanic Company, at the request of the Mexican 
Government, entered into an arrangement with the Mexican Southern Rail- 
way, Limited, whereby the Interoceanic Company agreed to take the Mexi- 
can Southern Railway on lease from that company for a period which has 
not yet expired. 

The Mexican Southern Railway, Limited, is also a British corporation, and 
was registered with limited liability on the 9th May, 1889, under the British 
Companies Acts for the purpose (inter alia) of constructing or acquiring and 
equipping, maintaining and working railways in Mexico. Its registered office 
is situated in England. 

In the month of November 1903 an agreement was entered into between 
the Interoceanic Company and the National Railroad Company of Mexico 
(since merged in the National Railways of Mexico) under which the Na- 
tional Company undertook the management of the operation of the system of 
railway lines of the Interoceanic Company. Such agreement was subse- 
quently amended on the 17th day of December, 1903. 
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It was part of the terms of the management agreement that: 

(a) The National Company in undertaking such operation should act 
solely as the agent and manager of the Interoceanic Company. 

(b) The earnings of the operated lines of the Interoceanic Company 
should be kept separate from other earnings; that all available net 
earnings of such lines should be paid by the National Company to 
the Interoceanic Company in London, and that all moneys spent 
either in Mexico or in England should be allocated as between capi- 
tal and revenue as might be determined by the Interoceanic 
Company. 

(c) The powers of the Interoceanic Company were to continue as thereto- 
fore to be exercised by its own Board of Directors. 

(d) The management agreement should continue for one year from the 
1st January, 1904, and thereafter until six months’ notice in writing 
to terminate should be given by either party, but terminable forth- 
with in certain events. 


2. The claims are for— 


(1) Indemnification for loss of earnings of the claimants for the period 
from the 15th August, 1914, to the 31st May, 1920, inclusive, due to 
the acts of General Venustiano Carranza and his forces, which re- 
sulted in depriving the claimants of their railway undertakings and 
material and the earnings in respect thereof during that period. 

(2) Compensation for losses of and damages to rolling-stock and other 
property of the claimants, caused during such period by reason of 
such acts. 

(3) Compensation for cash stores and other assets of the claimants, requisi- 
tioned during such period as the results of those acts. 

(4) Compensation for damage caused by the destruction in April 1914 of 
the San Francisco Bridge, near Veracruz, and the railway track be- 
tween that bridge and Veracruz, belonging to the claimants’ railway 
undertakings, due to the acts of the forces of General Victoriano 
Huerta. 

(5) Compensation for loss of earnings during the period from April 1914 
to the 14th day of August, 1914, by reason of the destruction of the 
said San Francisco Bridge and track, and due to the acts of the forces 
of General Victoriano Huerta. 

(6) Compensation for other losses and damages caused to the claimants by 

revolutionary forces and the Mexican Government between the 20th 
November, 1910, and the 31st May, 1920. 

(7) Interest at the rate of 6 per cent. per annum, compounded half-yearly 
upon the amounts so payable by way of indemnification and com- 
pensation from the 31st May, 1920, down to the date of actual pay- 
ment of such indemnification and compensation. 
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3. The memorial further sets out that the claimants have for years endeav- 
ored, through the intermediary of the Interoceanic Company, but without any 
success whatever, to obtain a settlement by the Mexican Government of their 
claims against the government arising out of such seizure and occupation. 

A negotiation has gone on from the end of 1921 until the end of 1927. The 
claimants consider the conditions imposed by the Mexican Minister of Fi- 
nance as unacceptable and they conclude that it is impossible to come to an 
arrangement upon an equitable basis. 

The British Government claim on behalf of the Interoceanic Railway of 
Mexico (Acapulco to Veracruz), Limited, the Mexican Eastern Railway 
Company, Limited, and the Mexican Southern Railway, Limited, the sum of 
44,624,035 pesos Mexican gold, together with interest at the rate of 6 per cent. 
per annum on this sum, compounded half-yearly from the 3lst May, 1920, 
until the date of actual payment. 

4. The claim No. 85, presented by the same companies, is in respect of the 
following items: 

(1) Indemnification for loss of earnings of the claimants for the period 

from the 1st June, 1920, down to the 31st December, 1925. 

(2) Compensation for losses of and damages to rolling-stock and other 
property of the claimants and other losses and damages suffered dur- 
ing such period. 

(3) Interest at the rate of 6 per cent. per annum compounded half-yearly 
upon the amounts so payable by way of indemnification and com- 
pensation from the 31st December, 1925, down to the date of actual 
payment of such indemnification and compensation. 


The amount of this claim is $33,924,176 pesos Mexican gold together with 

interest as aforesaid. 

5. The cases are before the Commission on a motion of the Mexican Agent 

to dismiss, based on the three following grounds: 

(a) The British nationality of the claimant companies has not been es- 
tablished. 

(b) It has not been proved that British subjects are holders of more than 
fifty per cent. of the total capital of the said companies, nor that the 
allotment to which Article 3 of the convention refers was made. 

(c) In the concessions granted to the claimant companies, a so-called Calvo 
Clause is inserted, reading— 

La empresa sera& siempre mexicana atin cuando todos o algunos de sus 
miembros fueran extranjeros y estara sujeta exclusivamente a la juris- 
diccion de los tribunales de la Repiblica Mexicana en todos los negocios 
cuya causa y accién tengan lugar dentro de su territorio. Ella misma 
y todos los extranjeros y los sucesores de éstos que tomaren parte en sus 
negocios, sea como accionistas, empleados o con cualquier otro caracter, 
seran considerados como mexicanos en todo cuanto a ella se refiera. 
Nunca podran alegar respecto de los titulos y negocios relacionados con 
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la Empresa, derechos de extranjeria bajo cualquier pretexto que sea. 
Sélo tendrén los derechos y medios de hacerlos valer que las leyes de la 
Reptblica conceden a los mexicanos, y por consiguiente no podran tener 
ingerencia alguna los Agentes Diplomaticos Extranjeros.” 


6. The Mexican Agent pointed out that in this case the Calvo Clause was in 
tenor and wording exactly similar to Article 11 of the concession of the Mexi- 
can Union Railway,’ with which Decision No. 21 of the Commission had dealt. 
In his submission the Commission should declare themselves incompetent, for 
the same reasons as in the other case. 

7. The British Agent declared that he did not intend to argue against a deci- 
sion taken by the Commission in a previous session, but that he did see a 
marked difference between the two cases. His contention was that the Com- 
mission were not only at liberty to come to another conclusion in the claim 
now under consideration, but he even found in the decision quoted a strong 
argument in favor of overruling the motion filed by his Mexican colleague. 

To this end he relied more particularly upon No. 12 of Decision No. 21, 
reading— 


The question may arise whether the view expressed in this judgment 
does not lead to the ultimate conclusion that the Mexican Union Rail- 
way has, by signing Article 11 of the concession, divested itself of its 
British nationality and all that it implies, to such a degree as to waive 
the right to appeal to its government even in cases of violation of the 
rules and principles of international law. 

It is obvious that there could only be grounds for this question if the 
Calvo Clause in this case were construed as intended to prevent the other 
party from applying for the diplomatic support of his government in 
any circumstances whatsoever. Had that been the scope of the provi- 
sion, the Commissioners would unanimously have been of opinion that 
the clause was to be considered as null and void. Redress of interna- 
tionally illegal acts and protection against breaches of international law 
are regarded by the Commission as being of such high importance to the 
community of civilized states that their preclusion would invalidate the 
stipulation. But the majority of the Commission cannot see that Ar- 
ticle 11 of the concession aims so far. The claimant has not, by sub- 
scribing to it, waived its undoubted right as a British corporation to 
apply to its government for protection against international delinquency ; 
what it did waive was the right to conduct itself as if not subjected and 
as possessing no other remedies than international remedies. What the 
claimant promised was to apply to the courts and to resort to those means 
of redress which are, according to the Mexican constitution and laws, 
open to Mexican citizens. The contract did not take from claimant the 
right to apply to its government if its resort to the Mexican tribunals or 
other authorities available resulted in a denial or undue delay of justice. 
It only took away the right to ignore them. 

This was, however, just what the claimant did. It behaved as if 
Article 11 of the concession did not exist. Although the most recent of 


2 See English translation, supra, p. 164, note (*). 
3 Printed in this JouRNAL, Vol. 24 (1930), p. 388. 
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the events upon which the claim is based occurred in 1920 and the con- 
vention was signed in 1926, it took no action at all. The claimant never 
sought redress by application to the local courts or to the National 
Claims Commission, which was created to adjudicate upon claims, sim- 
ilar to that now submitted, which has been in operation since the 17th 
June, 1911, and whose functions have subsequently been transferred to 
the Comision Ajustadora de la Deuda Publica Interior. 

If by taking the course agreed upon by both parties the claimant would 
have been unable to obtain justice, no international tribunal would have 
denied it access, on the ground of the engagement subscribed to by it. 
But the claimant omitted to pursue its right by taking that course and 
acted as if said course had never been indicated by the state and ac- 
cepted by it, and as there can be no question of denial of justice or delay 
of justice, as long as justice has not been appealed to, the majority can- 
not regard the claimant as a victim of international delinquency. 


8. It was, in the eyes of the British Agent, clear that the Commission had, 
in the claim of the Mexican Union Railway, accepted the Calvo Clause inter 
alia because the claimant, so long as he had not had recourse to the Mexican 
courts, could not be said to have been a victim of internationally illegal acts or 
breaches of international law, such as a denial of justice or an undue delay of 
justice. But the position of the Interoceanic Railway and of the two other 
companies was quite different. They had not acted as if they had not signed 
a Calvo Clause. They had not disregarded local means of redress and they 
had not omitted to follow the course agreed upon in the concession. 

In order to prove this, the agent quoted Article 14 of the Ley de Reclama- 


ciones (30th August, 1919), reading— 


Art. 14. Las indemnizaciones debidas 4 empresas ferrocarrileras 6 
de otros servicios publicos que hubieren sido ocupadas 6 expropiadas por 
el Gobierno con motivo de operaciones militares 6 4 causa de las con- 
diciones anormales que han prevalecido en el pais, no tendraé necesaria- 
mente que sujetarse al conocimiento de la Comisién de Reclamaciones, 
sino que la indemnizacion que deba pagarseles podra ser estipulado por 
medio de convenios celebrados por conducto de las Secretarias respec- 
tivas. 


And Article 145, § X and § XI of the Ley sobre Ferrocarriles (29th April, 
1899) , reading— 


X. La autoridad federal tiene el derecho de requerir, en caso de que a 
su juicio lo exija la defensa del pais, los ferrocarriles, su personal y todo 
su material de explotacién y de disponer de ellos como lo juzgue con- 
veniente. 

En este caso la Nacién indemnizaré a las compafiias de camino de 
fierro. Si no hubiere avenimiento sobre el monto de la indemnizacién 


* English translation —“Art. 14. Compensation due to railway companies or other 
public utilities occupied or expropriated by the government in connection with military 
operations, or by reason of abnormal conditions prevailing in the country, will not necessarily 
have to be dealt with by the Claims Commission, but such compensation as may be due to 
them may be the subject of stipulation under agreements to be entered into by the respective 
Departments.” 
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se tomaré como base el término medio de los productos brutos en los 
ultimos cinco afios, aumentado en un diez por ciento y siendo por cuenta 
de la Empresa todos los gastos. 

Si sdlo requirere una parte del material, se observara lo dispuesto en 
el parrafo IV de este articulo. 

XI. En caso de guerra o de circunstancias extraordinarias, el Ejecu- 
tivo podré dictar las medidas necesarias, a fin de poner, en todo o en 
parte, fuera de estado de servicio, la via, asi como los puentes, lineas 
telegraficas y seflales que formen parte de ella. 

Lo que haya sido destruido seré restablecido a costa de la Nacidn, 
luego que lo permita el interés de éste.* 


The claimants have done everything in their power to have justice done, 
and had followed the course prescribed by a Mexican law. They had, in strict 
accordance with Article 14 of the Law on Claims, addressed themselves to the 
Minister of Finance in order to arrive at a settlement of the compensation due 
to them. They had earnestly tried by correspondence, and orally, to obtain 
an equitable arrangement. Ithad all beeninvain. After six years of patient 
and arduous negotiations, they were confronted by conditions, which they 
considered as unjust, unacceptable and unfit to constitute the basis of an 
agreement. In 1927 they had found themselves compelled to realize that they 
could not along these lines obtain justice. Since then they had received no 
further communication from the Department of Finance, and it was obvious 
that they could no longer expect that anything would be done towards award- 
ing them the compensation to which the Railway Act entitled them. 

In these circumstances, they had sought redress by applying to the Comisién 
Ajustadora de la Deuda Publica Interior, but although they had filed their 
claims with this institution in November 1929, they had not, until now, been 
made acquainted with the results of their action. 

The agent’s conclusion was that there could be no doubt as to the claimants 
having exhausted all the local means of redress open to them. These local 
means of redress had, however, proved insufficient. By taking the course 
indicated by the Mexican laws, the claimants had not been able to pursue 
their right. For this reason a denial of justice or undue delay of justice, must 


* English translation.—‘‘X. The Federal authorities have the right, should it in their 
judgment be required by the defence of the country, to call upon the railways, their person- 
nel and all their operating equipment, and to dispose of same as they may think fit. 

“The Nation shall in that event compensate the railway companies. Should they fail 
to reach an agreement as to the amount of such compensation, the average gross earnings 
for the preceding five years, plus ten per cent., shall be taken as a basis, all expenses to be 
borne by the company. 

“Tf only a part of such equipment should be requisitioned, the provisions of paragraph 
IV hereof shall be observed. 

“XI. The Executive may, in case of war or of circumstances of an extraordinary nature, 
order such measures to be taken as may be necessary for putting out of service, either wholly 
or in part, any tracks, and also any bridges, telegraph lines and signals forming part thereof. 

“Anything so destroyed shall be replaced at the expense of the Nation, as soon as the 
interests of the latter shall allow of its doing so.” 
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be assumed to exist, in other words, that international delinquency which, 
according to the opinion laid down in Decision No. 21 of the Commission, 
entitled a claimant to apply to his own government, in spite of having sub- 
scribed to a Calvo Clause. 

9. The Mexican Agent argued that, according to the opinion of many au- 
thorities on international law, only those acts or omissions could constitute a 
denial or an undue delay of justice, for which judicial powers were responsible. 
What the claimants complained of was that their negotiations with the Minis- 
ter of Finance had not resulted in an agreement, because of the attitude taken 
by this official, but the agent failed to understand how the attitude of this civil 
authority could ever be regarded as a denial of justice or as an undue delay of 
justice. It was only the courts that could be guilty of this kind of interna- 
tional delinquency, not an official, however highly placed, whose function was 
not that of administering justice, but that of directing one of the Departments 
of the Public Service. 

The agent went on to set out that Article 14 of the Ley de Reclamaciones 
had no other purpose than that of suggesting to railway companies an easier, 
and perhaps a quicker way of obtaining compensation, than by filing an action 
with the National Claims Commission. But the law did not intend to pre- 
clude them from taking the latter course, in case they preferred it or in case 
they could not arrive at an agreement with the respective departments. This 
was what the law meant by declaring that it was not necessary for the corpo- 
rations in question to go to the Comision de Reclamaciones. By entering into 
negotiations with a civil authority, they had not therefore waived their right 
to resort to the special court, which the same law had created to adjudicate 
upon revolutionary claims. 

The claimants had themselves interpreted the law in identically the same 
way, because they had, in November 1929, applied to the Comisién Ajusta- 
dora de la Deuda Publica Interior, to which institution the functions of the 
National Claims Commission had subsequently been transferred. This 
proved that the claimants also understood that, when the negotiations with 
the Minister of Finance did not lead to an issue, they still possessed other 
means of redress. 

The fact that the Comisién Ajustadora had not rendered a decision, could 
not—in the agent’s submission—be construed as a denial nor as an undue 
delay of justice. The magnitude of these claims was such that no court could 
be blamed for not having administered justice within the period that had 
elapsed since they were filed. The same claims had been presented more than 
two years previously to the Commission, before which the agent was then 
speaking, but no one would, having regard to the volume of the work incum- 
bent upon the Commission, accuse this tribunal of having deferred the judg- 
ment any longer than was reasonable. 

Moreover, the agent did not deem it unlikely that the national institution, 
having received the claims at a time when they were already before the inter- 
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national commission, preferred to postpone the taking of them into considera- 
tion, until they knew whether the latter would declare themselves competent 
or not. 

The agent thought the question as to whether the Minister of Finance had 
really stipulated unacceptable conditions, immaterial to the issue now before 
the Commission, because the claimants had the right to resort to the Comision 
Ajustadora, a right of which they had availed themselves. But he felt bound 
to observe that in his opinion the conditions were fair and reasonable, and he 
still believed that an arrangement might be arrived at—just as had been done 
in the case of other railway companies—if both parties approached each other 
animated by an earnest desire to settle their differences in an amicable way. 

The agent’s conclusion was that nothing had been shown that could induce 
the Commission not to accept the Calvo Clause, on the same grounds as they 
had done in the claim of the Mexican Union Railway. 

10. The Commission declare themselves satisfied as to the British national- 
ity of the claimant companies. They have, in more than one of their deci- 
sions, accepted incorporation in England and domicile in England as sufficient 
evidence of such nationality. They do so in this case as well. 

The convention does not require that British companies should, in order to 
have standing before the Commission, show that British subjects have or have 
had an interest exceeding fifty per cent. of their total capital; neither is it 
necessary, in case the company is British, that any allotment be produced. 

The Commission cannot admit as justified the motion to dismiss in so far as 
it is based upon the grounds set out under (a) and (b) of No. 4. 

11. As regards the third group upon which the motion rests, set out under 
(c) of No. 4, the Commission, by a majority, adhere to their decision taken in 
the case of the Mexican Union Railway, and as it so happens that in the claims 
now under consideration, the Calvo Clause has exactly the same wording as 
in the former case, the question before them is whether the said clause must in 
this case be disregarded because the three claimant companies have been the 
victims of internationally illegal acts or breaches of international law, such as 
a denial of justice or undue delay of justice. 

Before answering this question, the Commission deem it necessary to lay 
down their opinion as to the character of the authorities who can become 
guilty of a denial or undue delay of justice. 

They do not concur in the view that the judicial authorities can only be the 
ones, in other words, that only the courts can be made responsible for interna- 
tional delinquency of this description. They are undoubtedly aware that 
denial of justice or its undue delay will, in a majority of cases, be an act or an 
omission of a tribunal, but cases in which administrative, or rather non- 
judicial authorities, can be blamed for such acts or omissions are equally 
existent. 

If an alien is arrested by the police on a false charge, his strongest desire 
will be to be put upon his trial] without delay, in order to prove his innocence. 
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But if the authorities in whose power he happens to be prevent him from 
being led before a court, if they bar him access to a tribunal, this must cer- 
tainly be characterized as a denial of justice or as an undue delay of justice, 
the responsibility for which does not rest with the courts or with any judicial 
authority, but with the non-judicial officials, who deprived the alien of his 
liberty. 

If an alien, having won a lawsuit and being desirous of seeing the judgment 
executed, addresses himself to those non-judicial authorities upon whom, in 
most countries, execution of the judgments of civil courts is incumbent, and 
they either refuse to assist him, or postpone their action indefinitely, the alien 
in question is certainly entitled to complain of denial or undue delay of jus- 
tice, although the responsibility cannot be laid at the door of the tribunal 
that sustained his action. 

If a foreigner, in the pursuit of his private interests, needs a document, 
which can only be delivered by one of the administrative authorities in the 
country where he transacts his affairs, and if this document is improperly 
withheld or delivered too late to be of any use, this will again constitute 
the same breach of international law, without any judicial authority being 
blamable. 

The Commission deem that these examples, which could be supplemented 
by many others, show that non-judicial authorities also can be guilty of a 
denial or undue delay of justice, and if it could, in the case now before them, 
be shown that such authorities had been guilty of that international de- 
linquency, they would not hesitate to declare themselves competent in spite 
of the claimants having agreed to a Calvo Clause. 

12. They have, however, been unable to find any such omission or act in 
the case they now have to decide. As they read it, Article 14 of the Ley de 
Reclamaciones does not contain this alternative, that the corporations men- 
tioned therein must exercise the right, either of submitting their claims to the 
national commission, or of endeavoring to come to an extra-judicial settle- 
ment with one of the departments. The wording of the article does not admit 
of the conclusion that the companies, having once made the election between 
the two means of redress, precluded themselves once for all from seeking that 
remedy which they had not chosen. 

The meaning of Article 14 seems clear. The number of the enterprises to 
which it refers could not be so great as to render it impossible for the public 
administration to deal with them. This must have been one of the reasons 
why the law made available a seemingly less complicated mode of settlement, 
to railway companies and other similar concerns, than could be offered to the 
many thousands of other claimants. A second ground may have been that 
as occupation and taking over of public services must in most cases have been 
carried out by organs of the government, with certain formalities and the exe- 
cution of several documents, it was logical that an effort should, before resort- 
ing to the courts, be made to come to some arrangement with the same govern- 
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ment by whose orders confiscation had taken place, and in whose archives 
much evidence was sure to exist. And a third argument may be found in 
the Railway Act, which already provided for the compensation of railway 
companies, whose buildings, rolling-stock and equipment had been taken over 
for purposes of safety and defence. It seems probable that those who drafted 
Article 14 held the view that the rights granted by the Railway Law made a 
settlement of claims of this nature an easier matter than adjudication upon 
claims which had their origin in revolutionary acts not provided for by any 
law. It does not seem too bold an inference that an agreement out of court 
was recommended for this reason also. 

But this recommendation cannot be construed as going any further than its 
object of facilitating an understanding. The Mexican Agent gave the correct 
interpretation of the provision, when he stressed the fact that the companies 
had lost nothing by applying to the Department of Finance, and that they 
continued to be fully entitled to have recourse to the National Claims Com- 
mission (later the Comisién Ajustadora de la Deuda Publica Interior). 

13. Another remedy remained open to them, another means of redress 
existed, to which they could resort. And it was to this means of redress that 
the claimant had recourse in November 1929, thus showing themselves that 
their resources were far from being exhausted. 

The Commission cannot, that being the case, admit that justice has been 
denied to the claimants because their negotiations with the Minister of Fi- 
nance have not led to an agreement. The Commission see no reason why they 
should enter upon an appreciation of the conditions stipulated by the gov- 
ernment. These are for the present an issue of no importance, because the 
claimants could resort to a special tribunal in case no settlement proved 
attainable. 

Just as little as they can admit a denial of justice, can the Commission hold 
that the claimants are the victims of an undue delay of justice. The time that 
has elapsed since they went to the Comision Ajustadora is not so considerable 
as to justify the charge that this institution has deferred rendering justice 
longer than a court of law is allowed to do. The claims amount to over 
77 million pesos Mexican gold, with interest compounded at the rate of 6 per 
cent., and no one would criticize a tribunal for taking a substantial time for 
examining actions in which such huge interests are involved, quite apart from 
the fact that the Comision Ajustadora may have kept the claims pending so 
long as the international tribunal, with which they knew that the motion had 
previously been filed, had not pronounced judgment as to their competence. 

14. The preceding considerations have led the Commission to the conclu- 
sion that it cannot be held that the claimants have exhausted all local reme- 
dies in vain, that in this case a denial of justice or undue delay of justice are 
not rightly alleged, that there is consequently no evidence of internationally 
illegal acts or omissions, and that no appeal can, for that reason, be made to 
the arguments used by the Commission in Decision No. 21 when stating under 
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what circumstances a Calvo Clause should, even when signed, be disregarded. 
15. The motion to dismiss is allowed. 
Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
Lic. BENITO FLORES, 
Mexican Commissioner. 


E. A. CLEUGH, 
British Secretary. 
Micuet 8. MAtTIENzo, 
Mezxican Secretary. 


DISSENTING OPINION OF BRITISH COMMISSIONER 


I agree with the other members of the Commission in their finding that 
denial or delay of justice has not been established in this case. But whilst 
recognizing that the decision of the Commission in the case of the Mexican 
Union Railway (Limited), Decision No. 21, covers the present case in so far 
as such decision finds that the Anglo-Mexican Claims Convention does not 
overrule the Calvo Clause contained in the concession then under considera- 
tion (which is identical with the Calvo Clause in this case), and that it fet- 
tered the Commission in this case, yet my opinion is so strong that their 
decision in the case of the Mexican Union Railway case was wrong on the im- 
portant point of the relevance and applicability of the decision in the Ameri- 
can case, to which I shall refer presently, that I must in the present case offer 
a dissenting opinion, so far as concerns the applicability of the Calvo Clause. 

2. For convenience of reference, the Calvo Clause (translation) in the 
Mexican Union Railway case, which is the same in the present case, was as 
follows: 

[ Here follows the translation of the Calvo Clause as given on p. 164, supra, 
note (*).] 

3. I would begin my observations by noting that, in my opinion, having 
carefully studied the majority decision in the Mexican Union Railway case, 
the Commission gave undue and misconceived weight as regards the ap- 
plicability thereto of the decision of the United States and Mexico Claims 
Commission in the case of the North American Dredging Company of Texas,* 
quoted in the Commission’s decision in the Mexican Union Railway case. 
They compared the terms of the concession in the American case with those of 
the concession in the Mexican Union Railway case, and found them prac- 
tically similar. But in my opinion this factor was far from settling the 
matter. Other considerations of much greater importance entered into the 
question. 

4.—(1) The subject matter of the claim in the North American Dredging 
Company of Texas was breaches of a contract made between that company 
and the Government of Mexico, which contract contained the Calvo Clause. 


4 Printed in this JourNat, Vol. 20 (1926), p. 800. 
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It related purely to questions arising out of such contract and was confined 
to these. 

(2) The claim came before the United States and Mexico General Claims 
Commission under the convention of the 8th September, 1923, and not under 
the special convention of the 10th September, 1923, for dealing with losses 
or damages suffered by American citizens through revolutionary acts. 

(3) The convention of the 8th September, 1923, setting up the American 
General Claims Commission, differs widely in its terms from the Anglo-Mexi- 
can Convention, as it also does from the terms of the American Mexican Spe- 
cial Claims Convention of the 10th September, 1923, in the respect shown in 
sub-paragraphs (4), (5) and (6) hereof. 

(4) The convention under which the North American Dredging Company 
of Texas case came before the General Claims Commission was one for set- 
tling claims by the citizens of each country against the other (excluding 
claims for losses or damages growing out of revolutionary disturbances in 
Mexico, which formed the basis of another and separate convention). They 
were submitted to a commission (7.e., the General Claims Commission) for 
decision in accordance with the principles “of international law, justice and 
equity” (see Articles I and IT), though both parties (in Article V) agreed that 
no claim should be disallowed or rejected by the application of the general 
principle of international law that legal remedies must be exhausted first. 

(5) The terms of the Anglo-Mexican Special Convention had (and still 
have) as a foundation, the desire to adjust definitely and amicably all pe- 
cuniary claims “arising from losses or damages suffered by British subjects on 
account of revolutionary acts occurring during the period named.” In Arti- 
cle 2 is set out that the Commission shall 


examine with care, and judge with impartiality, in accordance with 
the principles of justice and equity, all claims presented, since it is the 
desire of Mexico ez gratia fully to compensate the injured parties, and 
not that her responsibility shall be established in conformity with the 
general principles of international law; and it is sufficient therefore that 
it be established that the alleged damage actually took place, and was 
due to any of the causes enumerated in Article 3 of this convention for 
Mexico to feel moved ex gratia to afford such compensation. 


It will be seen therefore that the Commission was to deal, not with questions 
of the construction, performance or breach of contracts, but solely and purely 
with damages and losses on account of, and due to, revolutionary causes. 

(6) The claim coming before the Commission in the Mexican Union Rail- 
way case was not, as it was in the case of the American Dredging Company 
of Texas, in respect of breaches of contract or arising thereout, but was one for 
losses or damages owing to revolutionary causes. 

5. It is in my opinion clear from a perusal of the judgment in the North 
American Texas Dredging case, that the American Commission was dealing 
with a case arising under the contract containing the Calvo Clause. It based 
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its decision therein on the fact that the company had procured and entered 

into a contract stipulating that the contractor, etc., 
should be considered as Mexicans in all matters, within the Republic of 
Mexico, concerning the execution of such work, and the fulfilment of the 
contract. They should not claim nor should they have, with regard to 
the interests and the business connected with this contract, any other 
rights or measures to enforce the same than those granted by the laws of 
the Republic to Mexicans, nor should they enjoy any other rights than 
those established in favor of Mexicans. They were consequently de- 
prived of any rights as aliens, and under no conditions should the inter- 
vention of foreign diplomatic agents be permitted in any matter related 
to the contract. 

The judgment stated that what Mexico asked of the company as a condition 

of awarding it the contract which it sought was: 
If all the means of enforcing your rights wnder this contract afforded 
by Mexican law, even against the Mexican Government itself, are wide 
open to you, as they are wide open to our own citizens, will you promise 
not to ignore them and not cal] directly upon your own Government to 
intervene in your behalf in any controversy, small or large, but seek 
redress under the laws of Mexico through the authorities and tribunals 
furnished by Mexico for your protection. 

And the claimant, by subscribing to this contract and seeking the profits which 

were to accrue to him thereunder, had answered “I promise.” (See par. 10 of 

American judgment.) 

6. The judgment of the North American Dredging Company of Texas case 

added (see paragraph 14) that 

this provision did not, and would not, deprive the claimant of his Ameri- 
can citizenship and all that that implied. It did not take from him his 
undoubted right to apply to his own government for protection if his 
resort to the Mexican tribunals or other authorities available to him 
resulted in a denial or delay of justice as that term is used in interna- 
tional law. In such a case the claimant’s complaint would be not that 
his contract was violated, but that he had been denied justice. The 
basis of his appeal would be not a construction of his contract save per- 
chance in an incidental way, but rather an internationally illegal act. 

7. As I read the judgment of the present Commission in the Mexican Union 
Railway case, they approve of this principle (which no doubt applies to all 
cases coming within the Calvo Clause), but they apply it, in my opinion 
unnecessarily and irrelevantly, to the Mexican Union Railway case as if that 
case were a case of alleged breaches of contract and not, as it was, a claim 
entirely distinct from the contract, and one arising on revolutionary acts. 
The Mexican Union Railway case had nothing to do with the position of the 
Mexican Union Railway as contractors and qué contract. On the contrary, it 
was merely incidental that they were contractors. They happened, unfortu- 
nately for them, to be a target for revolutionaries, just as were any other 
British subjects carrying on business in Mexico. There was no question of 
contract, or interpretation thereof, or of breaches thereof, and the Mexican 
Union Railway were not seeking to enforce a contract. 
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8. To emphasize this further, the claim of the Mexican Union Railway was 
brought by them not as contractors nor as seeking any rights under their con- 
tract, but as British subjects carrying on business in Mexico who had suffered 
loss and damage, through revolutionary causes, losses or damages which the 
Government of Mexico, by virtue of a laudable wish, as expressed in the con- 
vention, were moved to compensate for, not because she might be liable under 
international law, but because it should be “sufficient therefore that it be 
established that the alleged damage actually took place.” This is entirely 
outside any contract, whether it contained or did not contain a Calvo Clause. 

9. I may here perhaps usefully refer to some general observations on the 
subject of Calvo Clauses as contained in Borchard’s Diplomatic Protection of 
Citizens Abroad (see page 795). “Since 1886 many of these States (Latin 
American) have incorporated into their constitutions and laws a provision 
that every contract concluded between the Government and an alien shall 
bear the clause that the foreigner ‘renounces all right to prefer a diplomatic 
claim in regard to rights and obligations derived from the contract, or else 
that all doubts and disputes “arising under it” shall be submitted to the local 
courts without right to claim diplomatic interposition of the alien’s govern- 
ment.’” And (at page 797) Mr. Gresham, Secretary of State, interpreted the 
clause of the Venezuelan constitution to the effect that “in every contract of 
public interest the clause that doubts and controversies which may arise 
regarding its meaning and execution shall be decided by the Venezuelan tribu- 
nals and according to the laws of the Republic, and, in no case, can such con- 
tracts be a cause for international claims,” to mean that the party claiming 
under the contract “agrees to invoke for the protection of his rights only the 
authorities, judicial or otherwise, of the country where the contract is made. 
Until he has done this, and unless having done this, justice is plainly denied 
him, he cannot invoke the diplomatic intervention of his own country for 
redress.” 

10. In all instances referred to in the authorities, the discussion has ranged 
round and was confined to claims involving the interpretation of contracts or 
arising thereout. And the Mexican Union Railway case is the first case in 
which there has been any extension of it to other matters. Further, accord- 
ing to the quotation contained at page 168 of Sir John Percival’s dissenting 
opinion in the Mexican Union Railway case, His Majesty’s Government in 
Great Britain, in its answer to the question put by the League of Nations on 
the subject of codification of international law, while accepting as good law 
the decision of the General Claims Commission between the United States 
of America and Mexico in the case of the North American Dredging Company 
at Texas, yet in recapitulating what was laid down in that case, was careful 
to limit it as applying “in all matters pertaining to the contract,” and also to 
“a claim arising out of the contract in which the stipulation was inserted.” 
The claim in the Mexican Union Railway case did not, in my opinion, fall 
within this category, but was entirely outside it. 

The Calvo Clause in the Mexican Union Railway Company’s contract had 


182 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


reference only and was confined to questions arising between the railway com- 
pany qué contractor and the government, and did not extend to claims inde- 
pendently thereof, and a fortiori does not cover revolutionary claims arising 
out of the provisions of a special convention such as was concluded between 
the two Governments of Great Britain and Mexico. Reading the Calvo 
Clause, in the Mexican Union Railway’s concession or contract, it is in my 
opinion clear that it is confined to the position of the company as contractors 
and to questions connected with that position, which were subject to the juris- 
diction of the courts of the Republic of Mexico and to be settled by them, and 
not made the object of diplomatic intervention. To my mind it is impossible 
to carry the stipulation further, or to make it override the plain terms of 
the convention subsequently concluded between the Governments of Great 
Britain and Mexico. To doso would be to recognize the rights of a subject to 
sign away in anticipation and limit in futuro the rights of his government to 
make a convention on a subject never contemplated by, nor within the terms 
of, the contract signed by him. 

11. Coming to the case of the Interoceanic Company, the subject of the 
present claim, it is common ground that the Calvo Clause in that case is iden- 
tical with that in the Mexican Union Railway case, but I recognize that there 
are some differences in the character of some of the items of the claim; in 
particular as regards those arising on the action of the Carranza revolu- 
tionaries under the Mexican Railway Law, which to some extent, it may be 
argued, remove those items from the more general category of revolutionary 
claims. But whatever may have been the legal foundation or validity under 
the Mexican Railway Law for some of General Carranza’s acts at the time, 
then (as a revolutionary) purporting to invoke the provisions of the Railway 
Law, the confiscation of, and damage to, the claimant’s properties were 
nevertheless revolutionary acts and, as such, within the purview of the 
Anglo-Mexican Convention, and were, under its terms, made the subject of 
compensation before this Commission. Therefore, the same considerations 
and arguments as expressed above on the Mexican Union Railway Company’s 
claim are applicable even to those portions of the claim. 

12. For the above reasons, in my opinion, the Calvo Clause in this case is 
not a bar to maintenance of the claim of the Interoceanic Company and its 
co-claimants, and the decision of the majority of the Commission to allow the 
motion to dismiss is wrong. And the motion should be dismissed, and the case 
heard on its merits. 

(Signed) Henry SToker, 
British Commissioner. 


(Signed) E. A. CLeucH, 
British Secretary. 
(Signed) S. MatTriEenzo, 
Mexican Secretary. 


BOOK REVIEWS AND NOTES * 


Académie de Droit International Recueil des Cours, 1932. Paris: Recueil 
Sirey, 1933. 4vols. Index. 


These four volumes, being volumes 39, 40, 41, and 42 of the complete series 
to date, contain the lectures delivered at the tenth session (1932) of the Hague 
Academy of International Law. It may be stated in passing that the lectures 
were attended by 394 auditors representing 35 nations altogether. Courses 
were given by 25 professors representing 12 countries. As usual, France 
headed the list with five (Aftalion, Plaisant, Niboyet, Audinet, and Le Fur) ; 
Austria was represented by three (Kunz, Bliihdorn, and Kelsen) ; Italy by 
three (Siotto-Pintor, Messina, and Grizotti); the United States by three 
(Dickinson, Stowell, and Scott); England by two (Beckett and Higgins) ; 
Russia by two (Nolde and de"Taube) ; Poland by two (Sulkowoski and Wit- 
tenberg) ; Brazil one (de Miranda); Belgium one (Hostie); Lithuania one 
(Fernberg) ; Spain one (Gascon y Marin); and Switzerland one (Guggen- 
heim). As in former years, the lectures covered a wide range of subjects: 
public international law, private international law, international organiza- 
tion and institutions, treaties, arbitration, international jurisprudence, inter- 
vention, the right of petition, economic and financial questions, etc. 

The general course on international law was given by Professor Kelsen 
under the title: “General Theory of International Public Law,” his lectures 
filling 234 pages, or nearly half of the fourth volume. In the main, he treated 
the subject from a theoretical standpoint and, as might be expected, his lec- 
tures are a learned contribution to the philosophy of international law. Some- 
what incidentally he discusses particular questions, such as recognition, state 
succession, nationality, the origin and extinction of states, etc. 

Falling also directly within the field of public international law may be 
mentioned, in addition to those of Professor Kelsen, the lectures of M. le Fur 
on the development of international law from a system of rudimentary rules 
for the regulation of the relations of states more or less in a condition of 
anarchy, internationally speaking, to a system of law governing the relations 
of the members of an international community. He dwells upon the impor- 
tant changes that have taken place in the conception of international society 
and some of the present tendencies, such as the extension of the empire of 
international law, the development of a new technique in the processes of 
international legislation, a new conception of neutrality, the distinction be- 
tween just and unjust wars, etc. 

Professor Higgins evaluates the contributions of four great British in- 
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ternational jurists: Lorimer, Westlake, Hall, and Holland. Lorimer was 
unique in that he was a “naturalist” and in other respects was “more conti- 
nental than English.” Hall was an ardent partisan of the positivist school 
and the author of the best work on international law published by an English 
writer during the second half of the 19th century. Holland, although never 
leaving a treatise on international law, was a jurist with remarkable clear- 
ness, power of logical exposition and wide knowledge of the principles of law 
in the most extended sense of the term—a man who knew what he wanted to 
say and who could say it with a limpid honesty of purpose and in a language 
which was incapable of being misunderstood. Westlake, whom Higgins 
knew well as his teacher, is rated by him as the “greatest British international 
jurist of the 19th century.” 

M. Siotto-Pintor treats of the subjects of international law other than states. 
His conception of a state is not limited to those entities whose relations are 
regulated by international law; likewise, states are not the only subjects of 
international law. In this connection he considers in turn the international 
status of the League of Nations, vassal states, protectorates, real unions, the 
British Dominions and the Holy See, the last mentioned, according to his 
view, not being a state. 

In this connection may be mentioned the lectures of Dr. James Brown Scott 
on the principle of the juridical equality of states in international relations. 
Starting with the Mayflower Compact, he traces the development of the 
American conception of the state and forecasts the international consequences 
which would, in his opinion, follow if that conception were accepted by the 
world in general. If, he concludes, the conception of the state as an artificial 
person be accepted, it would seem to follow that great and petty states have 
equal rights and duties as members of the international community, although 
he is obliged to admit that in practice this is not the case. 

Here may be mentioned also the lectures of Professor Ellery C. Stowell on 
the theory and practice of intervention. He thinks international law recog- 
nizes—at least, it does not forbid—the use of force by one state against an- 
other state in certain cases, for example, as a means of exacting reparation 
for wrongs, provided it is employed subject to certain conditions and in accord- 
ance with a certain procedure. 

Especially worthy of mention are the lectures of Professor Edwin D. Dick- 
inson on the interpretation and application of international law in Anglo- 
American countries. He discusses particularly the methods and the pro- 
cedure of interpretation rather than the substantive jurisprudence of the 
Anglo-American courts. He calls especial attention to the great rdle which 
the courts play in these countries in the development of international law, 
although he thinks that their contribution is to some extent the composite 
result of the action of the legislative, executive and judicial powers. 

Mr. Beckett in his lectures analyzes the jurisprudence of the Permanent 
Court of International Justice, both substantive and procedural, in so far as 
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it is of general interest and is juridical rather than political in character. He 
shows that the court during the twelve years of its existence has made some 
very important contributions to the development of international law. 

Reference may be made at this point to the lectures of M. Niboyet on the 
role of international courts in international private law. He examines the 
practice and jurisprudence of arbitration tribunals in this field and shows 
that there is an increasing tendency to have recourse to international tribunals 
for the settlement of disputes involving conflicts of laws, although in view of 
the question of national sovereignty frequently involved, he doubts whether 
international courts are destined to play a great réle in the future in this field 
except where the interpretation of treaties is involved. 

Falling likewise within the field of international jurisprudence were the lec- 
tures of M. Blihdorn on the function and jurisprudence of the mixed arbitral 
tribunals set up by the peace treaties at the close of the World War. He 
examines in turn the organization and the jurisprudence of these tribunals, 
the rules of interpretation adopted by them and the law applied by them. 
Evidently impressed by their work, he expresses the hope that the value of 
their jurisprudence and accumulated experience should not be lost, and he 
suggests that they might well be continued as permanent tribunals for the 
decision of disputes involving questions of international private law. Men- 
tion may also be made in this connection of the lectures of M. Messina on the 
mixed tribunals and international relations in Egypt, in which he discusses 
the origin, organization, and jurisprudence of these tribunals and the rela- 
tions between them. 

Particularly deserving of mention are the valuable lectures of Baron de 
Taube on the origins of international arbitration in ancient times and in the 
Middle Ages, in which he reviews the historical evidence and cites the cases 
showing that arbitration was resorted to on a large scale during both periods. 
Another course of lectures dealing with the subject of international arbitra- 
tion were those of M. Wittenberg on the receivability of claims by interna- 
tional courts, in which the lecturer discusses the general and special conditions 
under which claims are admitted to be heard, such as those relating to the 
nationality of claimants, the exhaustion of local remedies, the effect of the 
rule of prescription, assignment of claims, espousal by governments, fault of 
the claimant, effect of the Calvo clause, etc. He points out that there is 
already a large body of jurisprudence on these matters and that it is steadily 
increasing. 

Other lectures in the volumes under review, which for lack of space can 
only be referred to here, were those of M. Fernberg on the subject of petition 
in international law, a form of recourse which has long been exercised before 
international conferences and which has become important since the World 
War in connection with mandates and minorities; those of M. Guggenheim 
on conservation measures in arbitral and judicial procedure, that is, meas- 
ures ordered or suggested by tribunals to disputing states with a view to a 
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definitive and obligatory solution of disputes (the author discusses the three 
cases in which the Permanent Court has adopted such measures) ; those of 
M. Hostie on some rules of international law relative to communications and 
transit; those of M. Gascon y Marin dealing with the status of international 
functionaries: who are included in this category, their selection, their rights 
and their duties; those of M. Grizotti relative to the Bank for International 
Settlements: its origin, its functions and its probable future; those of Baron 
Nolde on the most-favored-nation clause and preferential tariffs; those of 
M. Aftalion on economic and financial crises: their causes, kinds, funda- 
mental characteristics, their predictability, possible ways of prevention and 
remedies; of M. Plaisant on the international protection of industrial prop- 
erty, especially as provided by the Paris Convention of 1883, which the lec- 
turer analyzes and evaluates; and those of Dr. Joseph Kunz on Article XI of 
the Covenant of the League of Nations: its development, its rdle in practice, 
its interpretation and its relation to certain other articles of the Covenant. 
JAMES W. GARNER 


The Position of Foreign States before National Courts: Chiefly in Continental 
Europe. By Eleanor Wyllys Allen. (Published under the auspices of the 
Bureau of International Research of Harvard University and Radcliffe 
College.) New York: Macmillan Co., 1933. pp. xxii, 354. Bibliography. 
Index. $4.50. 


This work is timely because of the growing tendency of states to engage in 
business transactions with nationals of other states. While most treatises on 
international law discuss the matter, this is apparently the first monograph on 
the subject in English. It covers somewhat the same field and embodies much 
of the same material as the “Competence of Courts in regard to Foreign 
States,” prepared by the Harvard Research in International Law in 1932, and 
published in the Supplement to this Journau for that year (pp. 451-738). 
There, however, the focus of the work, in accordance with the plan of the Re- 
search, was a draft international convention on the subject. Dr. Allen was an 
active and important member of the group of “advisers” to the reporter. 

Her own work is primarily an historical review of the jurisprudence in this 
field, principally in Germany, Holland, France, Belgium, and Italy, with 
briefer reference to many other European countries, and some discussion of a 
few leading English and American authorities. In the countries chiefly dealt 
with, Dr. Allen gives in detail both the facts involved and the judicial reason- 
ing expressed in the cases discussed, and thus furnishes in convenient form to 
the student or practitioner much valuable material not easily accessible other- 
wise. The treatment is historical rather than analytical or philosophical, and 
there are few constructive suggestions for the reconciliation of conflicting 
views. A more searching comparison of the civil with the common law juris- 
prudence involved, with an analysis of the differences between the two concep- 
tions of the fundamental nature of the state, would have given added interest 
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and value. The methods whereby the defendant state has been brought be- 
fore the local court, in the absence of attachable property within the jurisdic- 
tion, are passed by with little mention. While this question is procedural, it 
is likely to furnish a major obstacle to the development of any widely har- 
monious jurisprudence or the adoption of an international convention on the 
subject. Howarp THAYER KINGSBURY 


Das Kriegsverhiitungsrecht des Vélkerbundes. By Paul Barandon.* Ber- 
lin: Carl Heymanns Verlag, 1933. pp. xii, 406. Rm. 24. 


The efforts directed in recent years toward reducing to a minimum the possi- 
bility of armed conflict between nations were lumped together, in this country 
at least, under the captivating label of “outlawry of war.” Apparently the 
Germans are more realistic; they coined a word which, though not yet an ac- 
cepted word of art, expresses with precision the nature of the legal system 
evolving from these efforts. They call it the law of war prevention, Kriegs- 
verhiitungsrecht. 

This book is a study of this law of war prevention which is gradually evolv- 
ing from the Covenant of the League of Nations due to the activities of the 
League’s organs or indirectly inspired by such activities. It is both logical 
and natural that the author follows the pattern on which the League’s peace 
endeavors are modelled, namely arbitration, security, disarmament. The in- 
troduction states the task which the author has set himself, the sources on 
which he relies and the nomenclature to be used. The subject is treated in 
four divisions. The first part, “Preventive Intervention” is a detailed analy- 
sis of Article 11 of the Covenant and of other agreements through which war 
is sought to be prevented, such as the Geneva Protocol, the Locarno treaties, 
the General Act, the Convention for Financial Assistance, and the various 
model treaties. The second part deals with the methods and instrumentalities 
of pacific settlement. The third part is a study of the various aspects of 
security: the prohibition to resort to war contained in the Covenant, the Kel- 
logg Pact and other treaties, the scope of these prohibitions, and the guaran- 
tees or sanctions of their observance. The last part deals briefly with the 
question of disarmament. 

It may be stated at the outset that the book is written in the best juristic 
tradition. The author was eminently qualified to write on this subject, 
having been a member of the Legal Section of the League Secretariat since 
February, 1927. It is evident that Dr. Barandon is thoroughly familiar with 
the imposing mass of documentary material containing the results of the de- 
liberations of the Assembly, the Council and the conferences and commissions 
convoked or created by the League for the purpose of tackling one aspect or 
another of war prevention. He finds his way without difficulty in the laby- 

* A French translation by Jean Labarthe has been published under the title Le Syst2me 
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rinth of bilateral post-war treaties for the pacific settlement of international 
disputes. His significant contribution consists, however, less in his familiar- 
ity with this voluminous material than in his mastery of the subject and the 
soberness and clarity of his analysis. Unlike many well-intentioned, but less 
judicious advocates of the League, Dr. Barandon remains mostly within the 
bound of realities and, with a few exceptions to be noted hereafter, states what 
the law on the subject is and not what he would like it to be. He carefully 
distinguishes between positive legal rules and the tendency manifested in the 
evolution of law. 

It may be said that he is a jurist as well as a realist. As a lawyer, he re- 
peatedly draws the distinction between mediation and arbitration based on 
the political character of the former and the judicial nature of the latter. His 
realism is manifested in the thesis of which he is a convincing supporter, that 
arbitration, security and disarmament are closely interrelated. The total or 
partial disregard of this interrelation is doubtless largely responsible for the 
failure of the Disarmament Conference. The reviewer whole-heartedly con- 
curs with Dr. Barandon’s view that one of the gravest defects in the contem- 
plated edifice of war-prevention is the absence of a device politically equiva- 
lent to war for the settlement of non-justiciable disputes (pp. 202-203). The 
author apparently is inclined to favor preventive intervention in preference to 
sanction as a means for peace-preservation ; this view, also, should be heartily 
endorsed. 

It is somewhat surprising that the otherwise sharp juristic precision charac- 
terizing Dr. Barandon’s analyses has failed him with respect to the Kellogg 
Pact. He proceeds on the assumption that this treaty is “one of the most 
important documents of the law of war-prevention” (p. 8). Although he is 
fully cognizant of the almost insuperable difficulties in determining “self- 
defense” or in finding the “aggressor” (pp. 272-73) , he nevertheless regards the 
“prohibition” against war (Kriegsverbot) contained in the pact as an “abso- 
lute” one (p. 253), and contrasts this “absolute” prohibition with the “rela- 
tive” prohibitions contained in the Covenant (p. 254). This boosting of the 
Kellogg Pact over and above its true import is unexplainable because the 
author is evidently aware of the important limitations inherent in this treaty. 
The term “prohibition” is quite unjustified especially as long as the Germans, 
—again with surprising precision,—named the treaty Kriegsdchtungspakt. 

Apart from these slips, international lawyers will find Dr. Barandon’s book 
a reliable and indispensable tool in their studies. Francis DEAK 


The Protection of Nationals: A Study in the Application of International 
Law. By Frederick Sherwood Dunn. Baltimore: The Johns Hopkins 
Press, 1932. pp. xii, 228. Index. $2.25. 

It was Dr. Holmes who told the katydid in meter, “Thou sayest such a 
simple thing in such a solemn way.” Mr. Dunn in the book under review 
undertakes to challenge (1) the validity and usefulness of what he calls the 
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legal process as “traditionally” understood, (2) the assumption that judges 
decide cases automatically, and (3) the helpfulness of the usual rules and 
standards applied in the field of diplomatic protection or international respon- 
sibility, as guides to a prediction of the outcome or to the decision of new cases 
that arise. His challenge is based on the assertion that the decision of cases 
rests not merely upon the rules which are invoked, often as symbols only, but 
on a number of inarticulate factors, value judgments, prejudices, and practi- 
cal considerations, which enter into the minds of deciding officials and are not, 
as he believes, adequately observed by the technicians or the lay public. The 
author then offers to supply, in substitution for the rules and standards whose 
breadth and vagueness and hence supposed helplessness as guides he depre- 
cates, a different standard for the determination of claims cases, namely, a 
substitution of the “allocation of risk” theory for “fault” as a basis of state 
responsibility. He says (p. 192): 


This view takes account of the fact that, regardless of the attitudes 
and actions of individual governments, there is necessarily associated 
with the existing set of mutual relationships some risk of injuries and 
losses to individual foreigners. A certain amount of these can occur 
without unduly disturbing normal trade and intercourse; and the risk of 
these can be absorbed by the individuals participating in such activities. 
But there are others which, if permitted to occur without restriction, 
would disrupt the established pattern of social and economic relation- 
ships; and the risk of these should be borne by the state. The law, in 
other words, would seek to distribute the risks where they can best be 
borne, with a view to creating and maintaining the minimum conditions 
necessary for the continuance of mutually profitable inter-community re- 
lationships. 

The standards of conduct thus arrived at are not, to be sure, fixed and 
certain tests which can be automatically applied to new cases by every- 
body with assurance of achieving the same results. They call in many 
instances for a forecasting of future events and a perception of social 
needs and desires. But, if what has been said above is correct, such fore- 
casting and exercise of value judgments are unavoidable in any intelli- 
gent solution of novel legal issues. What the present view makes 
abundantly clear is the necessity of carrying out this process in an open, 
conscious and informed manner, instead of intuitively and surrepti- 
tiously, as has been necessary under the traditional view. By so doing, 
we would vastly improve the chances of obtaining intelligent decisions in 
line with the underlying purposes of the institution of diplomatic protec- 
tion. We would likewise greatly increase the certainty and predictabil- 
ity of the operation of the legal process, since we would reduce the part 
now played in that process by unknown, subconscious and unforeseeable 
factors, and would substitute therefor conscious and informed judgments. 


If the author is correctly understood, he would have the “intuitive and sur- 
reptitious” basis of decision openly announced by the deciding authorities and 
thus obtain a more nearly accurate knowledge of the law and a better basis 
for prediction. 
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In asking scientific men to reéxamine the assumptions and postulates upon 
which their science is founded, Mr. Dunn makes a proper request. In assum- 
ing that this has not been done in the field of diplomatic protection and that 
the practitioners are aimlessly wandering about, unconscious of the purpose 
and effect of their activity and of the practical operation of the rules and 
standards they think they are applying, he makes assumptions that he must 
prove. In individual cases this may have happened, but a generalization is 
hazardous. The assumption that courts are unaware of what they are doing 
and use legal formulas to record the results of decision without any intelligent 
grasp of the modus operandi, has also become a popular fashion. Like many 
good things, it has been overdone. It has led to the endocrine theory of 
judicial ratiocination and has brought about digestive explanations of the be- 
havior of judges. Whether the exposition of conceptual juggling in particular 
cases, however valuable, can importantly improve the administration of jus- 
tice functionally has not been demonstrated. There is no question that the 
exposure of judicial fallacies and the analysis of and distinctions between the 
real and ostensible bases of decision serve a useful purpose, but the value and 
importance of rules, principles, and standards in the adjustment of conflicts 
of interest has not been weakened or been made less necessary thereby. 

Mr. Dunn, I fear, admits away much of his case when he says (p.1): “Be- 
cause the interests involved in individual cases are not usually very extensive, 
governments are normally well disposed toward settling their differences on 
matters of protection by appeal to existing law.” Why, then, suggest that the 
law is almost useless because its rules and standards require interpretation and 
application and that into the interpretation various human factors enter? 
Not since Zane’s writings has anybody, I believe, supposed that the slot- 
machine theory of the law had any validity and that by deposing a set of 
facts into a slot one could automatically pull out the answer. The pages which 
Mr. Dunn devotes to proving that the decisions are often reached by a selec- 
tion between competing rules and even theories demonstrate the obvious. 
Mr. Dunn creates innumerable straw men. 

And yet it cannot be said that it is not useful to suggest the application of 
scientific method to social relations and to such of their instrumentalities as 
the legal process, a contribution which Mr. Walter Wheeler Cook has effec- 
tively made. Mr. Dunn has applied Mr. Cook’s method of criticism to some 
of the rules governing diplomatic protection. Because he has shown a capac- 
ity for critical analysis and made intelligent and useful comments upon the 
judicial method and upon the factors which enter into judgments in the appli- 
cation of rules, his contribution is to be weleomed. But the assumption that 
he is exposing the futility or impropriety of the rules and standards which 
operate in the field of state responsibility cannot be accepted, for the rules 
which he analyzes, based on the Harvard draft, have, for the most part, re- 
ceived meaning and interpretation by numberless precedents, and no one, I be- 
lieve, expects that they can be automatically applied to new facts by the 


BOOK REVIEWS 191 


uninformed. Indeed, new facts often cause new interpretations; but this 
merely portrays the legal process in a living world. The due process clause 
of American constitutions, broader than any rule or principle known to the 
field of responsibility, has received meaning by the pricking out of the line 
separating permissible from improper legislation through the gradual ap- 
proach and contact of decisions on opposing sides. The clause might be dis- 
pensed with as affording too wide a range for personal value judgments. But 
at this day some better and more precise guide would have to be supplied to 
replace it. The legislative process itself, in creating guides to conduct, finds 
broad standards unavoidable. 

Space forbids any extensive criticism of Mr. Dunn’s postulates and theories. 
His “historical development” (Ch. IV), overlooks the arguments and decision 
in the Stevenson case as to the effect of loss of nationality on the right and 
power of protection and their further development by Judge Parker. The de- 
bates at the Institute of International Law remain unnoticed. Ina work pur- 
porting to examine the fundamentals of protection in international relations, 
some attention might have been given to the social, political, and ethical argu- 
ments for the abolition of diplomatic protection. I agree that the term “inter- 
nationally injurious act” is dangerous, because it often deceives him who uses 
it (p. 116). “Denial of justice” in the more technical sense was given some 
meaning at The Hague by the supply of 47 different precedents. The broad 
rule reasonably admits of application to fact situations, assuming that the 
facts can be sifted. It is true that the distinction between higher and sub- 
ordinate officials is often difficult to make and that frequently decisions involv- 
ing officials go off on quite different grounds. I am prepared to believe, 
although Mr. Dunn does not demand it, that when police and protecting offi- 
cials cause an injury, the “failure to prevent” plus participation rule should 
be applied. But the author makes no allowance, so far as I can see, for the 
fundamental distinction between municipal and international responsibility, 
for the fact that not every injury to an alien even by an officer has interna- 
tional connotations, that money payments are often made as a solatium and 
without any basis of legal responsibility, that the terms of protocols materially 
affect judicial decisions in this department. But however weak the tradi- 
tional distinction between minor and superior officers may be, it has had much 
application in practice, if only to justify the argument that local remedies are 
in the former case available. And under the Harvard draft, supported by 
many decisions, liability for the acts of individuals and for officials does not 
stand on the same footing (p. 142). 

But the suggestion that the “allocation of risk” theory helps us out of our 
difficulties does not impress the reviewer. Continental countries (p. 137), 
meaning presumably France and Germany, whatever writers may suggest, 
have not departed from the culpa theory underlying state responsibility. On 
the contrary, this is still the fundamental basis; but in some cases, as in the 
explosion of munition dumps, and misguided shots by policemen, the theory of 
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risk has been added to explain reparation not otherwise justifiable. They deal 
with a municipal system, not with the complicated and delicate international 
system. Among states, the debates at The Hague in 1930 showed practical 
unanimity against the adoption of the risk theory, possibly because it was so 
uncontrollable and impractical in application. The reviewer fails to see how 
judges can be aided in deciding particular cases by the suggestion that 


it is obvious that normal business and social relations can still be carried 
on although there is a certain percentage of abuses of governmental power 
by individual officials and employees. The existing system takes ac- 
count of the fact that a certain proportion of these is inevitable, and 
makes allowances for them without expecting compensation from the 
state. Normal business and social relationships, in other words, are 
capable of taking a certain degree of risk in this matter. There is a 
point, however, where derelictions and errors on the part of government 
officials (regardless of rank) might become so numerous as to make the 
usual course of social and economic life difficult, if not impossible, to carry 
on. In other words, these relationships are not able to absorb the entire 
risk of such derelictions. From this point on, the state should take over 
the risk of injuries from misuses of the governmental power (p. 133). 


But the right to compensation is not determined by the number or frequency 
of delinquencies, though that consideration may enter into the interpretation 
of “due” diligence, but by the quality or circumstances of the injury, influenced 
frequently by the question whether there has been a failure to afford an oppor- 
tunity for local redress. A single and fortuitous delinquency, such as police 
negligence in the South Omaha Riots, has imposed liability. Executive pres- 
sure on a judge in a single case may found international responsibility. If con- 
ditions are more or less generally unsettled, political considerations may serve 
to impose almost a guarantor’s liability, as in China for a time, where lost 
foreign heads were valued at $5,000 and no questions asked. Whether this is 
law is a different matter. Competing rules necessarily enter the field, al- 
though human reactions in marginal cases and the varied interpretation of 
facts afford even a greater ground for differences of opinion in the application 
of admitted rules. But even if quality and not quantity is to supply the cri- 
terion between private and governmental assumption of risk, how can agree- 
ment among judges and nations ever be hoped for? Were private claims 
enlarged thereby, many defendant governments would complain; if decreased, 
claimants and plaintiff governments would protest. The field would be more 
widely opened to arbitrariness and judicial caprice than is now the case. 

Besides, invidious distinctions between states might be made, which might 
not tend to promote amicable relations. And would the risk theory avoid the 
penalty for “failure to prosecute,” the legal foundation for which Mr. Dunn 
correctly analyzes? Forecasting, which Mr. Dunn seems to require, becomes 
even more difficult in a case affected by political considerations. But fore- 
casting would, in my judgment, become even less possible with the operation 
of so nebulous a test as “risk allocation.” And why abandon the “scope of 
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employment” limitation (p. 134), which has had a long history and practical 
utility? It at least enables the state, barring other delinquency, to escape re- 
sponsibility for purely personal and unofficial acts of employees. Most munic- 
ipal systems have found it useful; and what hope is there that the international 
system will give it up? Abandonment can only be justified, it is believed, on 
the theory that every injury received by a foreigner should be compensated by 
thecommunity. But that would contradict the postulate that only some risks 
are to be assumed. 

It seems to me that to abandon the existing rules and standards, however 
subject to necessary interpretation they may and must be in their application 
to particular facts, is to jump from the frying-pan into the fire. The assumed 
but unproved purpose of diplomatic protection and the maintenance of ami- 
cable international relations would not be promoted, it is believed, by a change 
from fault to risk, which, indeed, for all practical purposes, remains an ab- 
straction. The functional approach has great value, and the lawyer and prac- 
tical administrator cannot afford to overlook it; but its foundation rests on 
its conformity to the lessons of life and experience. The proposal of theories 
which can hardly hope to affect practical administration fails to respond to 
the fundamental assumptions of the functional approach. But when, as I be- 
lieve, they fail to help us in the solution of problems, or even to explain the 
past activities of deciding officials, they are not likely to gain many adherents. 

Yet I would not leave the book without expressing appreciation of the au- 
thor’s willingness to subject the international legal process in the highly prac- 
tical field of international responsibility to critical analysis. The book is well 
written and deserves consideration from all students of the subject. 

Epwin M. BorcHarp 


De Iure Belli Libri Tres. By Alberico Gentili. Vol. I. A photographic re- 
production of the edition of 1612. pp. xviii, 742. Vol. II. An English 
translation of the text by John C. Rolfe, with an introduction by Coleman 
Phillipson. pp. 52a,479. Index. Oxford: The Clarendon Press; London: 
Humphrey Milford; New York: Oxford University Press, 1933. $8.00. 


This publication constitutes Number 16 of the celebrated Classics of Inter- 
national Law. It is needless to say that it meets the exacting standards of its 
predecessors in this series. The original has been faithfully and artistically 
reproduced ; the translation is not only literal, but literate—for this latter qual- 
ity is not to be assumed, since it is the product of more than technical pro- 
ficiency in grammar; and the whole is printed with an accuracy which deserves 
to be called brilliant. The sheer mechanical difficulties of printing this kind 
of work are so formidable that it would be less than justice not to emphasize 
the skill of those unknown experts who work with galley proofs. 

As in the case of the other works in the series, the first volume contains a list 
of Errata occurring in the original. This list is of exceptional interest to 
scholars in the present instance, for it occupies 25 pages. In the course of the 
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preparation of the translation, Gentili’s citations have been traced, identified 
and, where necessary, corrected, except in a few cases where they are so loose 
as to be unintelligible. The names of his authorities, abbreviated in the Latin, 
appear in full in the English, while the corrections are bracketed. The usual 
system of cross pagination is retained, so that reference from one volume to 
the other is simple. 

Mr. Phillipson’s Introduction is, of course, a penetrating analysis of the 
doctrine and methodology of Gentili. But it is also something else, namely, a 
frontal attack on the Grotian fraternity. The proper place of Gentili in the 
development of modern international law has been argued for 58 years, so his 
attack cannot be called new. But the appearance of an English—or, indeed, 
of any modern language—text of De Iure Belli is new. Mr. Phillipson, him- 
self an accomplished Latinist, and a distinguished advocate of the services of 
Gentili, writes now with that gusto that comes from the ability to place his 
evidence in the hands of students everywhere. His conclusion is balanced: 
“Tt is unnecessary to pronounce which (Gentili or Grotius) occupies the fore- 
most place” (Vol. II, p. 51a); however, “the signal achievement of the great 
Dutch jurist could not have been what it was, in the absence of the forcible, 
reasoned, and comparatively pioneer work of the Italian lawyer.” (JIbid., p. 
lla.) Furthermore, “because of the greater affinity between his [Gentili’s] 
point of view and that of modern States and jurists he is, in that respect, as 
much as, if not more than, Grotius, the progenitor of the existing law of na- 
tions.” (Ibid., pp. 1la-12a.) 

But the publication of De Iure Belli in English has a more enduring value 
than that of its evidential importance in a famous controversy, inestimable 
though that may be for students of the origins of the modern law of nations. 
For the jurisprudence of this system there is a marked advancement in clarity 
and reality. Gentili belongs to that line of jurists which stems from Bartolus 
of Sassoferrato and continues into modern times through Bynkershoek and 
Vattel.1 His unequivocal grounding of international law on the common con- 
sent of all (civilized) nations (Vol. I, ch. i) and his insistence on the necessity 
for a juridical sanction for war (Vol. I, ch. iii), taken with his denial that war 
may have natural causes (Vol. I, ch. xii), not only place him far ahead of his 
time, but give him a position in harmony with that of the best of the modern 
writers. A comparison of the conduct of any recent war—and in particular, 
of course, of the World War—with the rules which he lays down in the whole 
of his first book, and in Vol. II, ch. ix, xi, xvi, xviii, xxiii, will raise the question 
whether the practice of nations has undergone any improvement whatever 
since the 16th century. P. T. Fenn, JR. 


1 The Carnegie Endowment for International Peace has made available both Bynkershoek 
and Vattel as nos. 4, 11, and 14 of this series. 
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Le Contréle en Droit International. By N. Kaasik, Chargé de Cours at the 
University of Tartu, Estonia. Paris: A. Pedone, 1933, pp. 399. Fr. 60. 
This is a careful and illuminating discussion of international control, in 

theory and in practice, within and among nations. In his two-page bibliog- 

raphy, the author cites the paucity of books relating to the subject, and 
ascribes this to the dualistic theory prevailing in the literature devoted to 
international relations, which is based on the principle of state sovereignty. 

He believes that the monistic theory, which is growing rapidly in current 

thought and writing, and which is based on the primacy of international law, 

will remedy this deficiency. Meanwhile, his own book is a worthy contribu- 
tion to the subject, and a useful expansion of Professor Scelle’s treatment of 

it in his Précis de droit des gens, Paris, 1932. 

Beginning with the proper place of control in the existing system of inter- 
national law and government, he discusses first, the control of the origin and 
recognition of states, as illustrated principally by the development of national 
minorities into states since the World War, by the mandate system, and by 
the qualifications prescribed for membership in the League of Nations; sec- 
ond, the determination of frontiers, especially as arranged for by the post- 
bellum plebiscites and exchanges of populations; third, the control of colonial 
spheres, mandates, Danzig, the Sarre Valley, guaranteed autonomy, and the 
protection of minority rights; fourth, the partial control of territorial juris- 
diction, as illustrated in the case of international rivers (such as the Rhine, 
Danube, Congo, Elbe), the straits of the Dardanelles and Bosphorus, the 
Suez, Panama and Kiel Canals, demilitarized zones (as in the Aland Islands, 
the Norway-Sweden and Finland-Russia boundaries, Helgoland, Thrace, the 
Rhineland) ; fifth, the partial control of financial, military, civil and social 
activities within both small and large states, as illustrated by the recent finan- 
cial history of Greece, Turkey, Tunisia, Egypt, Germany, Austria, Hungary, 
Bulgaria, Estonia, Central America and the West Indies; by the control of 
minorities by the League of Nations in Poland, Hungary and Rumania; by 
the military restrictions adopted between Estonia and Russia and imposed 
upon the Central Powers; by the efforts of the International Labor Office and 
earlier international organizations to curb relations between employers and 
employees; by the battle against slavery, traffic in women, and the opium 
habit; by submarine cable regulations; by efforts towards freedom and fair- 
ness of commerce, especially in customs-unions and the sugar industry; by re- 
strictions on the conduct of war; and by attempts at disarmament. 

A hundred pages are devoted to the guarantee of state rights, as illustrated 
by the various treaties for the renunciation of war, pacific settlement, the 
assurance of territorial and political integrity, the revision of outmoded and 
incompatible treaties and the publication of new ones, and the attempts to 
develop and apply “sanctions.” 

After having laid down this foundation of historic facts, the author writes 
his last hundred pages on “what ought to be” in the realm of the international 
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organism, its organs and objects of control, and on several kinds and processes 
of control by means of diplomacy and of political institutions (national and 
international). A very useful book. I. 


Das Verhaltnis der franzésischen Biindnisvertrage zum Voélkerbundpakt und 
zum Pakt von Locarno. By Dr. Fritz Kraemer. (Frankfurter Abhandlun- 
gen zum modernen Volkerrecht, Heft 30.) Leipzig: Robert Noske, 1932. 
pp. xviii, 134. Bibliography. Rm. 6. 

“Is the French post-war system of alliances compatible with international 
law, in particular with the Covenant of the League of Nations?” This is the 
question to which Dr. Kraemer sets out to find an answer, and, as might be ex- 
pected, his answer is in the negative. He conceives the treaties of alliance be- 
tween France and the states of the Little Entente and Poland not merely as 
agreements of military support, but as constituting a political system. This 
system is constructed with the intention of limiting the freedom of action of 
certain other states (Germany and Hungary) in any conceivable conflict. 
Now, says the author, this system is a violation of the obligation to respect the 
“existing political independence” of members of the League contained in 
Article 10 of the Covenant. This conclusion is based on a somewhat strained 
interpretation of “existing political independence” as “factual freedom of 
action.” 

The ostensible purpose of the system of alliances, the maintenance of the 
status quo, cannot make the system legal under international law since the 
means employed, the further limitation of the political independence of the 
“disarmed and especially powerless” Germany and Hungary, are illegal. This 
is the more true since the status quo which France desires to maintain is not 
the legal status created by the Treaty of Versailles, but the present factual 
weakened situation of Germany. Furthermore, the system is not designed 
merely to uphold the status quo, but to exercise pressure against Germany to 
force the solution of newly created problems in favor of the allied states. 

It is also alleged that the system of alliances is a violation of the principle of 
unanimity of the Covenant, since it results in France always having a second 
vote on the Council when questions involving Germany or Hungary are to be 
decided. This second vote completely destroys the guarantee of the Pact of 
Locarno, since that guarantee can be brought into play only after a unanimous 
vote of the Council. 

The fundamental thesis of this book is familiar enough to those who have 
followed German post-war literature on international relations. The novelty 
of Dr. Kraemer’s study lies in the ingenious, though not altogether successful, 
effort to demonstrate a legal incompatibility between the French treaties of 
alliance and the Covenant. Whatever the merits of this legal argument may 
be, the book, though it appeared before Hitler’s accession to power, furnishes 
an interesting commentary on some of the reasons for Germany’s announced 
withdrawal from the League. A. H. FELLER 
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The Function of Law in the International Community. By H. Lauterpacht. 
New York: Oxford University Press. Oxford: Clarendon Press. 1933. 
pp. xxiv, 469. Index. $7.50. 


The major problem which Dr. Lauterpacht analyzes is whether there is 
any significant distinction in international law between so-called justiciable 
and non-justiciable disputes. His approach is strictly legal, his materials 
drawn from cases before international tribunals as well as from an exhaustive 
(indeed, a definitive) survey of the authorities, his conclusions cast in the 
mould of traditional canons of legal logic. The limitation of the approach 
to strictly juristic concepts, however, heightens rather than detracts from 
the cogency of his attack upon the validity of the distinction, since he meets 
the opponents of a broad construction of justiciability upon the very grounds 
on which they base their criteria of non-justiciability. The criteria of non- 
justiciability which he analyzes are directed against four alleged defects in 
existing international law: its incompleteness both as to rules and rule- 
making agencies; its inapplicability to major disputes involving vital inter- 
ests; its emphasis on stability rather than change in the rules of international 
society ; its incapacity to settle conflicts governing claims of interest rather 
than of right. 

While the ambiguity of many rules of substantive international law and 
the paucity of recognized institutions for creating them is an admitted handi- 
cap to their general acceptance, Dr. Lauterpacht believes that the “gaps” 
in the law can be filled through “the normal exercise of the international 
judicial activity.” Formal “completeness” is as true of the international as 
of any municipal legal system; material completeness can be reached, he 
suggests, “by the legitimate process of developing the existing legal materials” 
or by transferring the problem from the judicial to the legislative field. Nor 
is the distinction based on the importance of the dispute more tenable. All 
disputes, the author argues, have both a political and a legal aspect; for a 
country to plead the non-justiciability of political disputes “is nothing else 
than the expression of the wish of a state to substitute its own will for a legal 
obligation.” The absence of an international legislature to keep law in 
step with changing conditions is, admittedly, an obstacle to its more general 
application to all disputes. Dr. Lauterpacht would extend and reinterpret 
the law through “judicial adaptation” (for instance, by the wider utilization 
of the doctrines of rebus sic stantibus and of “abuse of rights’), and through 
the “extension” of judicial legislation (e.g., by a more liberal acceptance by 
states in specific cases of the authority of tribunals to decide ex aequo et 
bono). ‘The conflict between “rights” and “interests” Dr. Lauterpacht thinks 
greatly exaggerated. He would abandon any attempt to set up rigid or in- 
clusive categories, and substitute a simple requirement of submitting all dis- 
putes to judicial settlement with an option to the parties to try conciliation 
first. 

In the course of his discussion the author deals with many other topics of 
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interest. His discussion of the problem of the impartiality of international 
judges is penetrating. He would abolish so-called national judges alto- 
gether, and provide a much more careful basis of selection through commit- 
tee review of nominations to the Permanent Court. He thinks also that ro- 
tating would be more satisfactory than total renewal of the bench at a single 
election. In a final section, Dr. Lauterpacht discusses the “limits of the rule 
of law” and its relation to this problem in international law. He suggests 
that the task incumbent on international lawyers is not merely to record 
the practice of states (which he indicates is often the basis for justifying it, 
and may itself become anachronistic as practice outruns observation and 
statement) , but to relate international law “to higher legal principle or to the 
conception of international law as a whole.” This creative function was 
perhaps never more needed, or more possible than it is today. As a contribu- 
tion to this imperative, which he states with persuasiveness and cogency, Dr. 
Lauterpacht’s present study will rank high. PHILLIPS BRADLEY 


International Adjudications, Ancient and Modern. History and Documents, 
Modern Series, Vol. VI. Edited by John Bassett Moore. New York: Ox- 
ford University Press, 1933. pp. xxvi,418. Index. $2.50. 


The sixth volume of this series is devoted to the question of title to the 
islands in Passamaquoddy Bay and to Grand Menan in the Bay of Fundy. 
In a certain sense, this arbitration is closely related to the St. Croix River 
arbitration presented in Volume II. The decision that the Schoodiac was the 
river intended under the name of the St. Croix and that its mouth was at a 
certain point in Passamaquoddy Bay, was a preliminary determination to the 
definite application of the boundary provisions of the Treaty of Peace of 1783 
to the question of title. The British agent in both arbitrations was the same; 
but the agents of both governments discussed the points at greater length than 
necessary because the arguments of the St. Croix arbitration were not avail- 
able in print. For this reason, Judge Moore wisely determined to abridge 
some of the arguments. Even with these abridgments, however, the com- 
pleteness of the report may be realized if one remembers that the same arbi- 
tration is comprised in only twenty pages of Judge Moore’s earlier History 
and Digest of International Arbitrations (I, pp. 45-64). 

The so-called report of Benson is only briefly described because it appears 
in full in Volume II of the present series (pp. 375-385). One gains the impres- 
sion that this report had a not inappreciable influence in the determination of 
the dispute. Benson served as the third commissioner in the St. Croix arbi- 
tration and his report to the President of the United States was a self- 
justifying explanation of that decision, though it was not official (p.175). It 
was most unfortunate for the American case that the Benson report should 
have been made available to the British agent, because he used it with telling 
effect; yet it had no probative force and should not have been considered 
binding on the United States in the present arbitration unless it could have 
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been shown that the United States had acquiesced, either expressly or through 
a course of conduct, in the principles enunciated in the report. It is difficult 
to understand how conclusions not expressly established by the official award 
in the St. Croix arbitration should have become rei judicatae by an explana- 
tion of motives made by one of the commissioners in an unofficial report made 
after the award was rendered. ArtHur K. KuHN 


The Monroe Doctrine 1826-1867. (The Albert Shaw Lectures on Diplomatic 
History, 1932.) By Dexter Perkins. Baltimore: The Johns Hopkins 
Press. London: Humphrey Milford. 1933. pp.xii,580. Index. $3.50. 


Professor Perkins’s first volume upon the history of the Monroe Doctrine, 
covering the period down to 1826, appeared in 1927 and was reviewed in this 
JouRNAL.! The present volume, embracing the years 1826 to 1867, is to be fol- 
lowed by at least one more, bringing the work down to recent years. Like its 
predecessor, this work is in every sense a fresh and original treatment of the 
subject based upon source materials, archival and otherwise, both American 
and European. The author’s investigations have been thorough and pains- 
taking, and his interpretations are restrained, scholarly, and judicious. He 
has had no ax to grind, no thesis to maintain, and no special pleading to offer. 
He writes as an historian and maintains this position throughout. He pre- 
sents a narrative circumstantially organized and objectively interpreted. 

The forty years here treated involved in the minds of many a certain de- 
cline of esteem as to the Monroe Doctrine, as that doctrine became apparently 
intermingled with other elements of our foreign and domestic policy—terri- 
torial acquisitions, slavery, filibustering, and Manifest Destiny. As the sub- 
ject involves succeeding interpretations and “enunciations”, the treatment is 
to a large extent episodic. Texas, California, Mexico, Central America, and 
Santo Domingo are the principal areas involved; Polk, Calhoun, Clayton, 
Cass, Buchanan, and Seward the main actors. Following a period of qui- 
escence after 1826, Polk’s message of December 2, 1845, revived the doctrine 
and modified it. In reporting on the Oregon Question in 1844, a House com- 
mittee characterized the non-aggression clause of the doctrine as having “de- 
servedly come to be regarded as an essential component part of the inter- 
national law of the new world,” but while the Lima Congress of 1847 passed 
resolutions embodying the principles of Monroe’s message, the United States 
took no notice of such action. 

Not until January, 1853, is there recorded the use of the term “Monroe Doc- 
trine” in place of the early “principles” or “declarations” of Monroe, and the 
term was first used in a diplomatic controversy by Buchanan in 1854. In 
April, 1856, appeared the first article in an American periodical under the 
title “Monroe Doctrine,” an article in the North American Review. The 
earliest diplomatic protest against the doctrine was, after that of Canning in 
1824, that of France in connection with Santo Domingo in 1854. The number 


1 Vol. 22 (1928), p. 225. 
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of events during the period in which the Monroe Doctrine might have been 
enunciated, but was not, is impressive. Professor Perkins sums up the atti- 
tude of the American people toward the doctrine during this period following 
Polk’s renewal of it as at first largely partisan rather than national, but that 
it “became progressively popular during the course of the next fifteen years, 
and may be said to have gained something very like general acceptance in the 
period of the Civil War.” By 1867 it had become a catchword. 

Professor Perkins has written a very valuable volume covering a period in 
the history of the doctrine heretofore relatively neglected. It should be stud- 
ied as an amplification of Mr. Clark’s able Memorandum. The succeeding 
work is eagerly anticipated. J.S. REEVES 


The Russo-Japanese Treaties of 1907-1916 concerning Manchuria and Mon- 
golia. By Ernest Batson Price. Baltimore: The Johns Hopkins Press, 
1933. London: Humphrey Milford, Oxford University Press. pp. xiv, 
164. Index. $1.75. 


Mr. Price, for many years a member of the special China branch of the 
American Foreign Service, presents in this volume a careful reéxamination of 
events in the Far East from 1907 to 1916 in the special light of four Russo- 
Japanese secret treaties which supplemented the three public agreements 
between those Powers signed in the same period. In a valuable appendix the 
author makes available copies of the original French texts of these secret 
agreements, which have been accessible since 1918 only in garbled transla- 
tions. Photostatic copies of three of the original documents were supplied by 
the Soviet Commissariat of Foreign Affairs, and the French text of the fourth 
was compared with the original in the archives in Moscow. The study is an 
excellent illustration of the complete sangfroid with which two Powers agreed 
to divide into spheres of interest, marked for eventual annexation, a large slice 
of foreign territory. It has not escaped the notice of observers that some of 
the circumstances which impelled Japan and Russia to come together from 
1907 to 1916, at first in a friendly rapprochement and later in a virtual mil- 
itary alliance, have prevailed in recent years. 

While the entire series of agreements was definitely scrapped in the Soviet- 
Japanese Convention of 1925, and the line of demarcation was thoroughly 
destroyed by the virtual annexation of Manchuria by Japan in 1932, these 
liquidations of the rapprochement do not mark a finale. Mr. Price cogently 
defines the present status: “Russia, Japan and China are still in contact. 
The problem remains of relieving the friction resulting therefrom. It is a 
problem of the future whether some other ‘principle of international conduct’ 
can be established as a substitute for those hitherto followed in Eastern Asia,” 
(p. 97). 

The appendices include an English translation of the Russo-Chinese Secret 
Treaty of Alliance of June 3, 1896, with a photostat copy of the French orig- 
inal; English translations and photostat copies of the French originals of the 
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Russo-Japanese Secret Conventions of 1907, 1910, and 1912; and an English 
translation, accompanied by French text, of the Russo-Japanese Secret Con- 
vention of 1916. A carefully annotated bibliography and full notes indicate 
a thorough analysis of a difficult subject. A. E. HINDMARSH 


A Study of Chinese Boycotts, with Special Reference to their Economic 
Effectiveness. By C. F. Remer, with the assistance of William B. Palmer. 
Baltimore: The Johns Hopkins Press, 1933. London: Humphrey Milford, 
Oxford University Press. pp. xii, 306. Index. $2.75. 


In an introduction by such an authority on Far Eastern affairs as John V. 
A. MacMurray, it is stated that in reaching the general conclusion that the 
national boycott as now conducted by the Chinese has developed into a 
weapon capable of inflicting really grave injuries, Dr. Remer has done “much 
to bring the subject of such boycotts out of the twilight zone of speculation 
into the light of determinable fact.” In a word, the author’s task was not to 
ascertain or emphasize the fact that the national boycott is indeed a sword 
and not an olive branch, although in some quarters there would appear to be 
certain doubts expressed in this regard, but to find out whether, being a sword, 
it has only one edge, or two, and how deep the one or the other can bite. 

Starting with the fourth chapter, which is preceded by an expression of the 
author’s views of the international boycott, a sketch of the boycott in China, 
and comments on the subject of Chinese boycotts on a national scale, Dr. 
Remer, in the course of the following two hundred pages, passes in review 
eleven Chinese national boycotts, the first of which was directed against the 
United States in 1905, and the last, from 1931 on, against Japan. 

As the result of an excellent approach and a development in detail which 
excites the admiration of the reader, the author concludes, on the point of the 
economic effectiveness of the Chinese boycott, that such a movement, “initi- 
ated after some outstanding incident and carried on by familiar methods will, 
if it persists through a year and reaches all parts of China, reduce imports 
from the boycotted country into Northern China by about 10 per cent and into 
Central and Southern China by from 25 to 40 per cent.” In the last chapter 
Dr. Remer considers the question of the extent to which the national boycott 
has brought the desired results in the field of international policy. With 
regard to this somewhat robust inquiry, the author, as was to be expected, in 
view of the inadequacy of the information available, is able to conclude only 
that: 


Boycotting by a single nation is like the labor strike. The threat to 
strike is powerful; the strike itself is likely to be costly and inefficient. 
It seems plain that coercion will continue to hold a place in international 
relations. If, as we hope, the accepted form of coercion is no longer to 
be war, the boycott in some form will, no doubt, find an important place. 
It is, undoubtedly, the world’s oldest form of non-violent coercion. With 
the renunciation of war it may become a powerful weapon. 
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The author is to be congratulated upon his clear presentation of certain 
highly important phases of a situation which is as yet not generally under- 
stood or appreciated. C. L. Bouvé 


The Foreign Policy of the United States in Relation to Samoa. By George 
Herbert Ryden. With an introduction by John Bassett Moore. New 
Haven: Yale University Press. London: Humphrey Milford. 1933. pp. 
xvill, 634. Index. $5.00. 


Dr. Ryden presents an exhaustive account, largely derived from official rec- 
ords, of the interest displayed by the Governments of the United States, Great 
Britain and Germany in the small group of islands known as Samoa situated 
in the South Pacific Ocean. Magnified in importance because of such interest 
on the part of these great Powers, Samoa has received world attention far be- 
yond that to which its intrinsic significance would have entitled it. Dr. Ryden 
shows that the Samoan Islands first came within the field of American diplo- 
matic relations in 1871 by reason of the activities connected therewith of cer- 
tain American business men and the strategic position of the islands; that a 
year later German attention was directed to the group, and that even earlier 
the British Empire gave thought to Samoa at the behest of its Colony of New 
Zealand, comparatively near neighbor to the group. Thereafter, or until 1899 
when the group was divided, there was an almost constant succession of events 
involving now agreement and now friction, as between the representatives in 
Samoa of these three Powers, with the home governments periodically con- 
cerned in adjusting the differences which arose and which sometimes assumed 
a very threatening aspect. The native chiefs and rulers seem to have been 
used largely as pawns in the game. However, in justice to the United States 
and Great Britain, it should probably be said that first the United States and 
later Great Britain were offered opportunities by the native authorities func- 
tioning in Samoa to assume separate control of the group but declined such 
opportunities. 

The Government of the United States was formally entangled in the Samoan 
net by the treaty which it concluded with Samoa in 1878, whereby it obtained 
certain rights with respect to an establishment for a coaling and naval station 
in the port of Pago Pago, Island of Tutuila, Eastern Samoa, with its mag- 
nificent harbor. Article V of the treaty was the principal basis for the 
subsequent troubles of the United States, arising from what Dr. Ryden char- 
acterizes as our first venture in imperialism. In this article the United States 
agreed to employ its good offices to adjust differences between the Samoan 
Government and other governments. Many such differences followed, and 
the United States continued to function in the réle of peacemaker. 

Not to be outdone by the United States, Germany and Great Britain soon 
concluded treaties with Samoa, and during the ensuing twenty years the real 
rulers of Samoa were apparently the representatives, official or otherwise, of 
these three Powers, who functioned amidst almost continual bickerings among 
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themselves and frequent quarrels of the natives over the exercise of the shadow 
of authority they were allowed to retain. Beginning in 1884,Germany seemed 
strongly disposed to take over the islands, at least as a mandatory, while the 
United States strenuously resisted such a move, and Great Britain was now 
acquiescent in and now hostile to Germany’s ambition. 

War vessels of the three Powers were more or less constant visitors to the 
islands, and that Power having a preponderance of such vessels at the moment 
was then the most influential. In 1889, when there were three American and 
three German vessels in the Apia harbor, considerable acrimony developed 
from the balance of power, which might have had a serious outcome had not 
nature intervened with a hurricane which destroyed all the vessels, and per- 
haps hastened the agreement reached in that year between the three Powers 
at Berlin whereby joint control of the islands was formally arranged. This 
lasted, but with much friction, for ten years, or until a war between the natives 
more serious than usual, and in which one faction had the active support of 
American and British forces from the war vessels in port, finally convinced 
the Powers that joint control was a failure, and the islands were divided, with 
Germany taking the lion’s share, Western Samoa, and making compensation 
elsewhere to Great Britain, which withdrew from the group, while the United 
States was satisfied with the smaller Eastern Islands, including Tutuila with 
its splendid harbor. 

Dr. Ryden’s account of the final adventure prior to the division of the 
islands is much less detailed than his relation of prior events, and it is perhaps 
to be regretted that he did not shed more light upon the facts surrounding the 
war of 1899, which was waged quite actively for a period of six weeks and re- 
sulted in the death of a score or more of British and American seamen and 
much damage to property in and about Apia. The arbitral decision of the 
King of Sweden rendered in 1902, upon the claims arising on account of the 
military operations in question, may be read to supplement somewhat the in- 
formation given by Dr. Ryden on the Samoan War of 1899. 

The Great War gave New Zealand the opportunity she had apparently long 
desired, and she took unprotected Western Samoa from the Germans and now 
governs it under a mandate from the League of Nations. Eastern Samoa con- 
tinues in the possession of the United States, governed by the fiat of the Secre- 
tary of the Navy. 

Dr. Ryden’s treatment of his subject, in general, is very thorough. The 
layman will find his work clear and readable, and to the student of inter- 
national affairs it will be of great interest. He has made a fine contribution 
to the field of international relations, and one readily understands why the 
essay was awarded the John Addison Porter Prize at Yale University in 1928. 

There is an illuminating introduction by Dr. John Bassett Moore who, since 
he dealt as an official of the State Department with the Samoan question when 
it was acute, is peculiarly fitted to write such an introduction. 

JosEPH R. BAKER 
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International Law in the Shanghai Conflict. By J. Shinobu. Tokyo: 
Maruzen Co., 1933. pp. xvi, 267. Index. 


The author, a professor at Waseda University, presents in this work an able 
and interesting discussion from the Japanese standpoint of the questions on 
international law which arose during the fighting between the Japanese and 
Chinese forces at Shanghai. In his discussion of the origin of the conflict, he 
takes the position that the Japanese seamen, in occupying the Japanese sector 
in the northeastern area of the International Settlement, on January 28, 1932, 
were first fired upon by the Chinese, and were obliged to deliver a counter- 
attack in self-defense. The nature of the conflict he describes as not that of a 
legal, but a de facto war. There was a moral obligation on both sides, how- 
ever, to comply with the rules of war. 

Chapter IV contains an interesting discussion of the legal status of the 
International Settlement. The sovereign rights are admittedly in China. 
The Municipal Council is but an agent of the foreign Powers whose subjects 
reside within the Settlement. The so-called “neutrality” is, therefore, not 
that of the Settlement itself, but, in case of internal disturbances in China, it 
is the neutrality of the Powers collectively; and, in case of war between the 
Powers, or between China and one of the Powers, the various parties con- 
cerned must make a special treaty or agreement specifying the scope of rights 
and duties in respect to neutrality. 

The author also discusses the charge against the Japanese of using the 
Settlement as a base of operations, and the complaints against the flying of 
Japanese aeroplanes over the Settlement. In Chapter V he deals with the 
injuries to Chinese and neutrals’ property and the question of responsibility 
therefor. 

The author’s position as legal adviser to the Japanese Third Fleet at 
Shanghai gave him an opportunity for first-hand acquaintance with the prob- 
lems involved in the landing of Japanese forces, which adds to the value of 
the book as a source for reference in the study of the subject. 

CrawFrorD M. BisHop 


Le Droit Commercial International. By Maurice Travers. Vol. V: Con- 
trat de transport par terre et par air; Commissionaires de transport; Fasci- 
cule I. Paris: Recueil Sirey, 1932. pp. iv, 614. Fr. 60. 

An earlier and similarly extensive work of the distinguished French advo- 
cate, M. Travers, Le Droit Pénal International, 1920-22, 5 volumes, was 
reviewed in this JourNAL by Professor Reeves.1 The numerous later contri- 
butions of M. Travers, for example, his lectures at The Hague Academy, 1930, 
on La Nationalité des Sociétés Commerciales, indicate increasing interest in 
both fundamentals and applications of le droit commercial international lead- 
ing to the present publication. (The work commences with its Volume 5 for 
the reason that the Convention of Berne, 1924, relating to international trans- 


1 Vol. 16 (1922), p. 342; Vol. 17 (1923), p. 419; and Vol. 19 (1925), p. 839. 
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portation of property by railroads, coming into effect in 1928, with the nu- 
merous rulings of the International Commission and of national courts, have 
already given this field of applied international commercial law specially full 
development. To have international character, the carriage of goods must be 
through approved nature and form of agreement of the parties, through a dom- 
inant transportation agency, and must cross from territory of one sovereign 
into that of another. 

Beginning with contracts in which the sending and receiving parties still 
have some measure of freedom from international and local regulation, and 
with those to which the Berne Convention is not applicable, neither category 
being very large, there follows extended and detailed study of the text of the 
convention, particularly as applied in decisions of national courts. Upon 
these decisions the work is compendious, and its analysis of judicial reasoning 
and notes of bearings of practical considerations are most illuminating and 
useful. The work is of great value for comparative study of European and 
American railroad transportation law. One is continually thoughtful, though 
the author does not mention them, of the United States transportation acts and 
the decisions of the Interstate Commerce Commission. FRranK E. HINCKLEY 


Définition de ’ Agresseur dans la Guerre. By René Vignol. Paris: Recueil 
Sirey, 1933. pp.xi,174. Fr. 25. 


Captain Vignol is both an army officer and a Docteur en Droit, and thus 
excellently equipped for this study. He discusses, in the first two chapters, 
the legal position of war, including the idea of the “just war,” and traces it 
through the Covenant, the Treaty of Mutual Assistance, the Geneva Protocol, 
the Locarno Pact, and the Pact of Paris. He states a theory in Chapter 3, 
applies it in Chapter 4, and in a final chapter discusses some recent proposals, 
including the French disarmament scheme and the Soviet non-aggression 
treaties. ‘There is a bibliography restricted to French works. 

Aggression is defined in differing words (which do not always mean the same 
thing) in different parts of the book (pp. 32,119,163). His final definition is: 
“celui qui, sans une raison légitime, envahit un territoire placé sous une autre 
souverainété que la sienne.” The state which defends itself within its own 
frontiers fights a just war; the invader must prove that his action is legitimate, 
otherwise he is the aggressor. He relies heavily upon Article 10 of the Cove- 
nant, and distinguishes between definitions according as one is looking at this 
article or at Article 16. The argument is founded upon the Covenant and the 
jurisprudence of the League of Nations, which is rapidly covered. 

The problem is analyzed with clarity and is vividly presented. Captain 
Vignol has probably as logical a definition as can be achieved. But this re- 
viewer, having been one of those who has wasted time in trying to define ag- 
gression, is convinced that it is an incorrect approach to the problem of 
controlling war. The popular conception that aggression is to be identified 
with the unjust or illegal use of force is misleading. The important ques- 
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tion is not what aggression is, but rather, what use of force is illegal under 
international engagements, and what should be declared illegal. 
CiypE EaGLETON 


Die Zustandigkeit Internationaler Gerichtshéfe. By B. von Gedcze. Berlin 
and Bonn: Ferd. Diimmler, 1933. pp. 344. Rm. 17.50; bound Rm. 19.50. 


The volume under review is a revised German edition of a publication which 
appeared originally in Hungarian, in 1931. It deals with problems of the 
jurisdictional scope of international tribunals, both from a theoretical point of 
view and as a study of actual decisions. 

Part I (pp. 11-51) is a short historical introduction. Part II is a study of 
the theory of jurisdiction (pp. 52-182), containing the following chapters: 
conception of jurisdiction; determination of jurisdiction; jurisdictional obsta- 
cles; compromis; jurisdictional points and decision on the merits; excés de 
pouvoir. In these chapters, the author attempts to develop, on a logical 
basis, a uniform approach for solving jurisdictional problems likely to figure 
before international tribunals. They are full of interesting, if frequently con- 
troversial, ideas, and are well worth reading. 

Part III (pp. 183-330) deals with the practice of international tribunals, 
and tries to reconcile this practice with the general theory outlined in the pre- 
ceding chapters. It begins with an analysis of some of the more representa- 
tive pre-war cases, and goes in deeply for a study of the practice (both de- 
cisions and advisory opinions) of the Permanent Court of International 
Justice and of the mixed arbitral tribunals established by the treaties of peace 
of 1919-1920. This scope is obviously restricted: the whole series of mixed 
claims commissions and arbitral tribunals established since the war by bi- 
lateral agreements is almost entirely left out. However, the materials consid- 
ered by the author are of sufficient interest to justify his work. 

A peculiarity of this volume is its distinctly Hungarian character: cases 
arising out of the Treaty of Trianon occupy a considerable part of the book; 
references to Hungarian authors are extremely numerous. These features are 
rather an advantage, even if they destroy somewhat that “international bal- 
ance” which a publication of this character ought to maintain; indeed, they 
contribute to the knowledge, outside of Hungary, of Hungarian legal ideas. 

Dr. von Geécze’s book is not a manual on international jurisdiction; it lacks 
completeness and systematization. But that is the fault of the subject rather 
than that of the author. The whole problem of competence of international 
tribunals is still unorganized in practice and not codrdinated in theory. The 
present volume, while examining only part of the abundant practice, attempts 
to introduce some system and some general principles in the theoretical treat- 
ment of the subject. This last feature makes it both a useful and a stimulat- 
ing contribution. BENJAMIN AKZIN 
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Briefer Notices 


La Diplomacia. Evolucién—Profesionalidad—Reglamentacién. By Dr. 
Ratl Rodriguez Araya. (Rosario: 1932. pp.178.) While this essay sum- 
marizes the history of the diplomatic function, the author is primarily 
concerned with the development of the diplomatic service of Argentina, the 
establishment of a career organization and suggestions for its improvement. 
In an appendix are the texts of various Argentine projects, laws and regu- 
lations. Such a collection, with a commentary written by one of large experi- 
ence and knowledge, has an interest more than national. The author’s 
position as counsel to the Argentine Ministry of Foreign Relations gives the 
volume an authoritative quality. J 


Précis de Droit International Privé. Vol. II: Les Personnes—Les Biens— 
Les Actes Juridiques et les Obligations. (2nded.) By P. Arminjon. (Paris: 
Librairie Dalloz, 1934. pp.iv, 609.) Judge Arminjon has rewritten certain 
portions of his work on the private international law of France and has dealt 
at greater length with other portions in this second edition. Accordingly this 
volume contains about 100 pages of additional material. The method of 
treatment is substantially the same. His viewpoints are independent and 
unconventional. He maintains, for example, that certain decisions and 
standards followed during the war period, especially in respect to corporate 
personality, should be considered exceptional and should not become em- 
bodied in the normal jurisprudence of peace times. A. K.K. 


Das Staatsinteresse als Grundlage des Volkerrechts. By Géza Birkas. 
(Berlin: Carl Heymanns, 1933. pp. 103. Rm. 5.) This monograph (by 
an excellent student of the University of Pécs, who endeavored to enrich his 
knowledge of the subject abroad as well as in Hungary) not only purports to 
give a review of the differing conceptions of the bases of law in general, but 
from this intensive and scientific research there is to result a new founda- 
tion for international law, free from all ideology and atavistic considerations. 
The author has been more successful in the first half of his task than in the 
second. A considerable mass of material on the bases of law has been assem- 
bled. In the second part, it is recognized that there is a balance between inter- 
national solidarity and national sovereignty. The factor which induces this 
balance is the subjective “Staatsinteresse,” one of the methods of realizing 
(exteriorizing) which is international law. The necessity of mutual assis- 
tance in the fulfillment of their discrete aims alone induces states to recognize 
secondary principles of international law. So the general conclusion is reached 
that the foundation of international law is the objective dependence of peo- 
ples upon each other, and the subjective interests of the different states which 
temper their natural aggressiveness. The style is labored: the figures are far- 
fetched, and the language tediously involved. ELEANOR WYLLYS ALLEN 


China Year Book, 1933. Edited by H. G. W. Woodhead. (Shanghai: 
North China Herald, 1933. pp. xvi, 787. $12.50. American Agency, The 
University of Chicago Press.) The 15th issue of this remarkable com- 
pendium of historical and contemporary facts maintains the high standard of 
earlier volumes, bringing the record to May 22, 1933. Mr. Woodhead again 
has attained that collaboration of Chinese and foreign authorities which gives 
this yearbook an encyclopaedic character. The general format of previous is- 
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sues is followed, with 27 chapters which may be classified under the headings: 
population and geography, production, trade and shipping, government and 
politics, administration—under which are found extensive materials on public 
health, river conservancy, communications, finance, education, the army and 
navy, and public justice—labor, religion, art, international relations, Who’s 
Who, and miscellaneous. A number of new international agreements are 
printed, there is a new chapter on Greater Shanghai, and the Sino-Japanese 
dispute receives lengthy attention. Not the least contribution of this pub- 
lication is the solid evidence it provides that, despite the evils that beset her 
from within and without, China is building motor roads, extending aviation 
and wireless services, conducting research and developing a well-rounded 
body of law. Readers would appreciate greater attention to social problems, 
such as the Communist movement in central China, adult education, the eco- 
nomic position of the peasantry, the family system, the student movement and 
the traffic in vice and drugs. The new and welcome chapter on art might 
well be supplemented with others on literature, journalism, crafts, architec- 
ture, music and the theatre. Already the one indispensable reference work 
on China, Mr. Woodhead’s Year Book might thus be rendered even more 
valuable. Haro p QUIGLEY 


Die deutsche Rechtsprechung auf dem Gebiete des internationalen Privat- 
rechts im Jahre 1931. By Fritz Deike. (Berlin and Leipzig: Walter de 
Gruyter & Co., 1932. pp. 310. Rm.13.) This volume is a publication of 
the Institute for Foreign and Private International Law. The report con- 
tains 174 cases for the year 1931. It is codrdinate with reports for the years 
1926 to 1930. It contains many unpublished decisions made accessible to the 
Institute and dealing largely with procedural phases of domestic relations and 
cognate questions. Many cases involve situations in which one or both 
parties are clothed with non-German nationality, or the marriage of the 
parties has been consummated abroad. The cases are logically grouped and 
arranged under chapter headings familiar to the specialist in the field of pri- 
vate international law. The first chapter includes cases illustrating the basic 
principles. Other chapters cover such subjects as Persons and Associations, 
Bonds, Business and Economic Limitations, Succession, Patent and Copyright, 
and Civil Procedure. The concluding chapters deal with subjects of special 
international interest, namely: The Versailles Treaty and its Execution, Na- 
tionality, and Foreign Law. The volume is carefully arranged for use as a 
reference or source book by students of private international law. The 
analytical table of contents gives case groupings, numbers, and pages. Chap- 
ter sub-headings carry cross-references to related cases in other chapters. 
Each case has a concise head-note printed in italics followed by the detailed 
report with citations to decrees, statutes, and treaties. The usefulness of the 
volume is increased by a ten page statutory index in three parts. The first 
part lists by section and page all German legislation. The second arranges 
all international law citations under multilateral treaties, bilateral treaties, 
and the Treaty of Versailles. The third part assembles all foreign citations 
by countries. The book is a contribution in its special field. H.S. LeRoy 


Diplomatic Protection of Americans in Mexico. By Frederick Sherwood 
Dunn. (New York: Columbia University Press, 1933. pp. x, 439. Index. 
$5.00.) This volume is the second of a series of volumes published under the 
title Mexico in International Finance and Diplomacy prepared under the 
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auspices of the Columbia University Council for Research in the Social 
Sciences. It is in no sense a legal text, but seeks to examine realistically the 
numerous claims presented by the one nation to the other through diplomatic 
channels for the past hundred years or so. Particular consideration is given 
to forced loans and special taxes, revolutionary damages, legislative and con- 
tractual limitations on diplomatic protection, exhaustion of local remedies, 
and the problems growing out of the nationalistic movement which found ex- 
pression in the Constitution of 1917. The decisions of the Boards of Claims 
of 1839 and 1849 and the Claims Commissions of 1868 and 1923 are critically 
reviewed in so far as they relate to the major problems above mentioned. The 
decisions reviewed from the earlier commissions were taken from the archives 
of the Department of State, and the author has gathered together much inter- 
esting and informative material not easily available to the average reader. 
The book is well written and its tone is judicious throughout. The author 
concludes that on the whole the institution of diplomatic protection as prac- 
ticed between the United States and Mexico has been disappointing, but that 
it is a device which will continue to be used until there is some change in the 
“fundamental philosophic approach to international law.” A better book 
upon the subject could probably be written, but it would doubtless have to be 
so long as to discourage the general reader. Within its compass, however, 
this may be said to be a scholarly and valuable work. The volume is well 
printed and contains an adequate index. JoHN P. BULLINGTON 


Das Volkerrecht—ein Pseudorecht. By Sterling E. Edmunds. (Berlin: 
W. de Gruyter & Co., 1933. pp. viii,465. Index. Rm.6.) The present vol- 
ume is a German translation of The Lawless Law of Nations published by the 
author in 1925 (reviewed in this JourNAL, October, 1925). Its significance 
lies in the fact that under cover of a conventional classification of the topics 
normally included in a volume on international law, it contains a careful and 
detailed criticism of the “lawlessness” introduced into the world by the theory 
of sovereignty and the divorce of international law from the law of nature 
and its ethical standards. The sovereignty of the state in international law 
is, indeed, but the expression in international relations of the legal conception 
within national boundaries that the state is something over and above the 
citizens who compose it, an idea which even democracy has found it difficult 
to discard. “International law exposes itself as the apotheosis of absolutism 
in international relations.” Professor Edmunds pursues his attack upon 
sovereignty in no mere Don Quixote style, but gets down to details of inter- 
national practice under each of the topics of his subject. Even if it be diffi- 
cult at times to follow the logic of his attack, which emphasizes acts of law- 
lessness as against acts of law, there is no doubt but that it exposes many of 
the weaknesses of what is commonly accepted as “law.” C. G. Fenwick 


The Bulwarks of Peace and International Justice. By Heber L. Hart. 
(London: Methuen & Co., Ltd., 1933. pp. xxviii, 240. Index. 7s. 6d.) The 
author calls this book “A Primer of Peace,” and offers it as an attempt to 
provide a brief statement of the material facts and guiding principles which 
should be borne in mind by any one who is considering what ought to be done 
by the governments and peoples of the various states of the world with the 
object of preventing the outbreak of future wars. It is not too much to say 
that though the book does not furnish a final solution of the problem, it does 
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go far toward a complete analysis of it. The difficulties and obstacles in the 
way of permanent peace are neither ignored nor minimized, and it is recog- 
nized that the prevention of war is not an end which will be accomplished 
quickly or easily. The first edition of the book was published in April, 1918, 
while the World War was still in progress and of course prior to the organiza- 
tion of the League of Nations. At that time the author advocated the estab- 
lishment of an administrative authority capable of dealing ad hoc with par- 
ticular difficulties arising in the society of states which do not admit of solution 
by the application of any generally accepted rules. In the present edition 
the conviction is expressed that the conscience and the intelligence of man- 
kind will never suffer the permanent paralysis or destruction of the League, 
although it is recognized that it is not completely equipped for the satisfactory 
attainment of the principal object for which it exists. The body of the book 
presents a progressive argument leading up to the last three chapters, in which 
the author proposes specific amendments to the Covenant of the League which 
he believes ought to be adopted to enable it to afford an adequate security for 
peace. H. W. TEMPLE 


The Jews and Minority Rights: 1898-1919. By OscarI.Janowsky. With 
a foreword by Judge Julian W. Mack. (New York: Columbia University 
Press. London: P. 8. King & Son, Ltd. 1933. pp. ii, 419. $3.75.) The 
United States and German Jewish Persecutions—Precedents for Popular and 
Governmental Action. By MaxJ.Kohler. (New York: Jewish Academy of 
Arts and Sciences, 1933. pp. ii, 86. 2ded. pp. 79.) Though the policy of 
establishing protection for minorities in the states reconstructed by the Paris 
Peace Conference was implicit in the thought of the period, the Jews played 
an influential part in securing the system of treaty protection which took 
shape in that conference. They were the most articulate, best and most 
widely organized group in contact with the negotiators. Dr. Janowsky has 
traced the history of the Jewish movement for national autonomy before and 
during the World War, and related in close detail the efforts of the Jewish 
delegations at Paris until the signing of the Polish minorities treaty. With 
respect to the Paris efforts, he offsets the writings of Lucien Wolf and supple- 
ments the book of Nathan Feinberg. Dr. Janowsky has made extensive use 
of Yiddish and other Jewish writings on the pre-war programs, organizations 
and activities, so that he is able to present a balanced history of the growth of 
Jewish “nationalism,” more particularly in Eastern Europe, where persecu- 
tion was frequent. By the time the Peace Conference gathered, the Jews of 
Eastern Europe were pretty well set on demanding “national” rights, while 
the Westerners—the French and English, with Americans divided—advo- 
cated racial protection. This conflict of policy among the Jewish delegations 
delayed their unity of action and was never quite resolved in theory. Dr. 
Janowsky is able to follow the intervention of the American Jews with the 
United States delegates on the Committee on New States with great care from 
manuscript Jewish records. The Jewish groups undoubtedly affected the de- 
cision of the conference. The treaties did not grant “national” rights, but 
guaranteed protection of minorities, with the special requirements of the Jews, 
such as observance of their Sabbath, definitely included. In addition to being 
a competent account of the negotiation of an important treaty text, Dr. Janow- 
sky’s book is a record of the difficulties which an interested group of idealists 
had in reconciling their own views and of their inability to maintain a unified 
front in presenting their case to the powers that were. 
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Dr. Kohler’s brochure is an extensive summary of the history of popular 
agitation and official action, chiefly American, for the amelioration of condi- 
tions in foreign countries due to persecutions or atrocities. Called forth by 
the recent treatment of the Jews by the German Nazi government, the bro- 
chure contains a reprint of the proceedings of the Council of the League of 
Nations on the Bernheim petition, which is also given in full. D. P. Myers 


Les Nations Contre La Paix. By Jacques Lambert. (Paris: Librairie 
Félix Alcan, 1933. pp. iv, 241. Fr.15.) Here is a book for those who, be- 
lieving in the ultimate triumph of law over anarchy in our international rela- 
tions, seek renewed assurance for their faith. The author, a professor of law 
in the University at Lyons, where President Herriot has established “la 
premiere chaire de la Paix,” naturally assumes that there is need for such 
consolation. He devotes four chapters to the problem of the organization of 
peace, four to the international society, three to international institutions, and 
four to the elimination of war. He shows, with a scholarly fullness yet sur- 
prising brevity, how human beings have eliminated private vengeance by 
substituting public justice for the conflicts between families, for the private 
wars between the feudal lords, and for the war between states as in the case 
of the 48 states of the United States of America. Though he has failed to 
grasp the precise place of force in the relations of our states, there is one whole 
chapter devoted to the development in America of a common control over 
economic competitions between them; an exposition sure to gratify American 
pride. Following the suggestion of Hugo, Cudenhove-Kalergi, Briand, Her- 
riot, and the many others, the author sees no possibility of a world state; but 
pins his hope for peace and security, rather, on the organization of a Euro- 
pean Union. He points out the necessity for the abdication of a sufficient 
amount of national sovereignty to make such a United States of Europe pos- 
sible, and adds that those Europeans who do not wish to support such a plan 
can only place their reliance upon war. Professor Lambert ably and freshly 
defends the thesis that peace or security, by whichever name one prefers to 
call it, is no other thing than law; that whether it be civil or commercial, pri- 
vate or public, law is social peace realized. His clear-cut argument through- 
out is that, “The organization of peace is not a new difficulty ;” that “it is the 
very concrete problem of the law and of justice.” The book deserves transla- 
tion into English. ARTHUR DEERIN CALL 


Information Bulletin Nos. 1-50. Sept. 19, 1932—April 15, 1933. (Hsin- 
king: Department of Foreign Affairs, Manchoukuo Government, 1933. pp. 
vi, 115.) This is an interesting collection of miscellaneous bulletins issued 
by the Manchoukuo Government. Section I includes statements and inter- 
views, such as comments on the Lytton Report, communications addressed to 
the League of Nations, or to the Powers asking for recognition. Section II 
contains laws and regulations. Section III deals with principal events and 
general conditions, such as the establishment of the first consulate at Bla- 
goveschenk, or the Committee for the Liquidation of Claims under Former 
Régime, or the Provisional Committee for Concluding Treaties, budgetary 
statements, and the like. One interesting statement concerns postal service 
with foreign nations. In view of the policy of non-recognition toward Man- 
choukuo, the intention to apply for membership in the Postal and Telegraph 
Unions may arouse speculations, concerning which M. Akzin’s article in the 
last issue of this JourNau furnishes some answers. Section IV treats of con- 
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struction programs, and in Section V, miscellaneous, correct titles and spell- 
ings are given: Manchoukuo, or the State of Manchuria; The Chief Executive 
(not President or Regent) ; and Hsinking (the capital). CiLypE EaGLETON 


World Prosperity As Sought Through The Economic Work of the League 
of Nations. By Wallace McClure. (New York: The Macmillan Co., 1933. 
pp. xl, 613. Index. $4.00.) At a time when sentiment and governmental 
policy seem to point the way toward the recovery of the world economic order 
through purely national means, a scholarly study such as this, which presents 
the results of thirteen years of international economic codperation through the 
League of Nations, is more than timely. It is perhaps equally valuable in 
view of the growing demand for evidence of the significance of the League of 
Nations in those fields not directly concerned with perpetuating the peace set- 
tlement. The author, who was formerly Acting Economic Adviser of the 
State Department, presents a picture both of what has been hoped for and of 
what has been achieved. Part I of the book consists of a very brief sketch of 
the structure of the League of Nations and a survey of its antecedents in inter- 
national economic codperation. Part II divides the scope of the League’s 
work into (a) those efforts aiming “to increase the substantial results of man’s 
toil and to effect a more equitable enjoyment of the economic goods which he 
creates”; (b) those efforts aiming to facilitate the circulation of goods, 2.e., 
international trade; and (c) those efforts aiming to reorganize national and 
international finance. A concluding section discusses the relation between 
the economic and general objectives of the League of Nations. So far as the 
reviewer is aware, this is the only attempt that has been made to present within 
one volume the results of the less spectacular, but what to some people appears 
to be the most fundamental and far-reaching work of the League of Nations. 
As such it fills a long felt need for purposes of research, instruction and general 
information. An excellent index adds to its value for reference purposes. 


Financial Foreign Policy of the United States. By James W. Angell. (New 
York: Council on Foreign Relations, 1933. pp. vi, 146. Index.) This 
volume is in the nature of a report by the American Committee appointed by 
the Council on Foreign Relations to the Second International Studies Confer- 
ence on The State and Economic Life, held in London, May 29 to June 2, 1933. 
It is only a summary of the financial foreign policy of the United States Gov- 
ernment since the Spanish-American War. As such, it cannot be said to add 
anything new to the existing literature, except perhaps in the recommenda- 
tions found in the concluding chapter. Within the limits set by the author, 
however, the study does present a conveniently brief picture of this phase of 
our foreign relations. The concluding recommendations are interesting in the 
light of recent developments in Washington following the passage of the Se- 
curities Act of 1933, which had contemplated the creation of an Association 
of Foreign Bond Holders with governmental assistance, and the subsequent 
refusal of the administration to put this part of the act into effect. The crea- 
tion of a private bondholders’ protective association, as announced last Oc- 
tober, seems to be directly in line with Professor Angell’s recommendations 
against a governmentally controlled agency. Wa tter H. C. Laves 


Les Nouveaux Etats de la Baltique. By Henri de Montfort. (Paris: 
A. Pedone. 1933. pp. xvi, 320. Fr. 20.) Professor de Montfort’s latest 
work is a first-rate contribution to the literature dealing with Finland, Es- 
tonia, Latvia and Lithuania. Its pages contain material not only on inter- 
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national relations, but also on economic, political and general cultural life 
in these four countries. Furthermore, Poland’s position as a Baltic Power is 
adequately delineated. In spite of its excellencies, however, the book invites 
dissent from some of the author’s general assumptions. It seems permissible 
to suggest, for example, that while Finland’s independence falls, chronologi- 
cally, within the World War period which enabled the other countries named 
likewise to become independent, this circumstance should not obscure the fact 
that the whole of Finland’s history before 1914 places that country closer to 
the Scandinavian states than to its southern neighbors. Therefore, the very 
classification which places Finland, Estonia, Latvia and Lithuania under the 
common heading “Baltic States” leaves much to be desired, unless the term is 
used in a purely geographical sense; and in that case it is inadequate if it leaves 
Russia, Germany, Denmark and Sweden out of the picture. It seems to the 
present reviewer that the failure to appreciate this circumstance is largely 
responsible for the tenacity with which some students of this part of Europe 
cling to the idea that a Baltic entente, including Poland, is definitely in the 
process of being formed. The attempts to form such an entente have failed 
not only because of Lithuania’s aversion to Poland after the Zeligowski coup, 
but also because Finland’s policy appears to have moved closer to the Scandi- 
navian than to the “Baltic” orbit. The book has no index, but contains an 
excellent bibliography, which might have been improved by the inclusion of a 
greater number of works in English. JoHN H. WuorINEN 


Le Probléme Philosophique de la Guerre et de la Paix. By Henri Sérouya. 
(Paris: Marcel Riviére, 1932. pp. 204. Fr. 30.) In the course of a some- 
what abstract study of individual and group psychology, the author arrives 
at some general conclusions concerning the relationship between the nature 
of man and his warlike activity. In a sense, war is regarded as an inevitable 
aspect of all life which is characterized by a permanent conflict of physical 
and moral forces. Since war is thus only a psychological trait made some- 
what more manifest than other aspects of the same inherent conflict of forces, 
the author feels justified in studying the philosophical problem of war and 
peace without reference to concrete machinery for the prevention of war. He 
suggests that prevention must eventually be based upon a knowledge of the 
“internal phenomena” of the human mind. In essence his solution of the 
intricate problem of bringing about eternal peace rests upon a belief that, 
since the mind of man is peculiarly opposed to the inevitable horror of war, 
greater effort should be made, through educational processes, to appeal to 
pacific tendencies by emphasizing this accompaniment of war. It is neces- 
sary, he says, to reject the view which glorifies those who take life in time of 
war and condemns those who take life in time of peace. The book is interest- 
ing in so far as it relates the problem of war prevention to philosophy and 
psychology in their more abstract phases. A. E. HinpMARSH 


La Charte Constitutionnelle de VEmpire Russe de-l’an 1820. By Georges 
Vernadsky. (Paris: Recueil Sirey, 1933. pp. viii, 283. Fr. 30.) This vol- 
ume, being an enlarged edition of a work published in 1925 at Prague, in Rus- 
slan, represents a most thorough analysis of a constitutional project prepared 
in Russia in 1820. Beside a series of administrative reforms and an attempt 
to introduce principles of legality into the administration of the empire, this 
project aimed also at the limitation of the powers of the sovereign, at the intro- 
duction of representative institutions, at the adoption of principles of personal 
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liberty and, to a certain degree, at the reorganization of the empire on a federal 
basis. The background of the project, particularly in its relation to the Polish 
question, as well as a start made towards the end of the reign of Alexander I 
to carry out some of its provisions, are all very well brought out in Professor 
Vernadsky’s study. A serious deficiency of the volume, however, is the 
absence of the text of the constitutional project. The student of the question 
has the right to expect to find the text given along with its analysis. As it is, 
he will have to combine the reading of this volume with that of the text mate- 
rial edited by Professor Schiemann in Berlin (Schiemann, La Charte Consti- 
tutionnelle de ’ Empire Russe, Berlin: Gotheiner, 1903). BENJAMIN AKZIN 
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